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 P-R-O-C-E-E-D-I-H-G-S 1 

 1:35 p.m. 2 

  CHAIRPERSON MITTEN:  Good afternoon.  Today is 3 

the regular public meeting of the Zoning Commission for May 14, 4 

2001.  My name is Carol Mitten.  Joining me today are Vice 5 

Chairman Anthony Hood, Commissioners Herb Franklin and John 6 

Parsons. 7 

  Mr. Bastida, are there any preliminary matters? 8 

  MR. BASTIDA:  There is a preliminary matter 9 

regarding Case 023C but we can handle the preliminary matter at 10 

the beginning of the agenda or we can handle it at the specific 11 

case.  What is the pleasure of the Chair? 12 

  CHAIRPERSON MITTEN:  I think I'd like to just 13 

handle it altogether when we begin to discuss that case because 14 

it may blend together. 15 

  MR. BASTIDA:  Okay.  Then staff has no 16 

preliminary matters. 17 

  CHAIRPERSON MITTEN:  Thank you. 18 

  The first item on the agenda then is action on 19 

the minutes, Mr. Bastida. 20 

  MR. BASTIDA:  Yes.  You have received in your 21 

package a copy of the minutes, and the staff requests an action 22 

on such a matter. 23 

  CHAIRPERSON MITTEN:  I had a couple of changes to 24 

propose.   25 
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  MR. BASTIDA:  Whatever is the pleasure of the 1 

Chair.  I might be able to make copies of your changes. 2 

  CHAIRPERSON MITTEN:  All right.  The only real 3 

substantive thing that I just wanted to be clear about was 4 

under Proposed Action letter B.  "The Commission moved to 5 

eliminate the FAR requirements." It should say, "for 6 

residential development in the down town development district." 7 

 And the other changes that I would propose are editorial in 8 

nature. 9 

  MR. BASTIDA:  Thank you, Madam Chairman. 10 

  CHAIRPERSON MITTEN:  Can I get a motion to 11 

approve the minutes of April 16, 2001. 12 

  COMMISSIONER PARSONS:  So moved. 13 

  COMMISSIONER FRANKLIN:  Second. 14 

  CHAIRPERSON MITTEN:  We have a motion and a 15 

second to approve the minutes of April 16, 2001.  All those in 16 

favor, please say aye. 17 

  (Ayes) 18 

  CHAIRPERSON MITTEN:  Those opposed, please say 19 

no. 20 

  Mr. Bastida. 21 

  MR. BASTIDA:  The staff would record the vote 22 

five to zero, Mr. Parsons moving, Mr. Franklin seconding, Ms. 23 

Mitten and Mr. Hood voting in the affirmative, Mr. Homan voting 24 

in the affirmative by proxy. 25 
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  CHAIRPERSON MITTEN:  Thank you. 1 

  Now we'll move to the status report by the Office 2 

of Planning.  Ms. McCarthy. 3 

  MS. McCARTHY:  Thank you, Madam Chair.   4 

  You have before you a copy of the status report. 5 

 I just wanted to call a few things out for your attention, and 6 

I'd be happy to answer any questions.  We have no reports, set 7 

down reports, at this time.  We anticipate bringing two to you 8 

next month.   9 

  With regard to the Capital Point PUD extension, 10 

we have met with the applicant and are recommending that we 11 

defer consideration of it at this point in time.  We will work 12 

with the applicant on some redesign of the project. 13 

  There are a number of cases that have been set 14 

down recently and, as you see before you, Stanton Dwellings, 15 

Brian School, 1616 Rhode Island Avenue, Buzzards Point, the 16 

text amendment to Woodie's, all of those will be coming up for 17 

public hearings in the next couple of months, and there are 18 

some new PUDs that have been filed in addition to 1700 to 1730 19 

K Street consolidated PUD which we're anticipating bringing 20 

back to you for the June set down.   21 

  There's also Station Place, a large project just 22 

beside Union Station which we are anticipating in June and then 23 

we've also just received word from the International Monetary 24 

Fund that they will be submitting a new PUD for their second 25 
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headquarters building at 1900 Pennsylvania Avenue.  That will 1 

probably be a July set down because we have some design issues 2 

to work out with them as well. 3 

  You also have before you a memo with regard to 4 

the transverse of development rights for historic churches and 5 

synagogues that was called for in the comprehensive plan.  That 6 

is an extremely complicated case with a lot of data collection, 7 

and so we have now researched all of the religious properties 8 

in the city and their FAR, which is a huge number, and we've 9 

identified all of those that are potentially contributing in 10 

historic districts and all of those that are already 11 

landmarked, and now what we're trying to do is look at those 12 

that are potentially landmarked just so we can have some idea 13 

of what the overall universe would be to send TDRs and compare 14 

that with the total capacity to receive TDRs in the three 15 

districts that have been set down.  So we are continuing to do 16 

more work on that, and it will be at least next month, I think, 17 

before that's ready to bring to you potentially for set down. 18 

  There is one further issue that will be coming up 19 

that the Office of Planning will be generating which is a 20 

request on the part of the city to expedite the rezoning of 21 

portions of St. Elizabeth's in order to accommodate the 22 

emergency call center over there.  Ms. Steingasser, who is with 23 

me, has a little bit of additional information.  I thought I 24 

would just have her give you a heads up on that. 25 
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  MS. STEINGASSER:  The staff will be bringing to 1 

the Commission a zoning set down in June for the zoning of the 2 

east campus of the St. Elizabeth's property to accommodate the 3 

unified call center.  So you'll be seeing that. 4 

  CHAIRPERSON MITTEN:  Could you just maybe in two 5 

sentences say what the unified call center is. 6 

  MS. STEINGASSER:  It is as its name describes.  7 

It's a call center to bring together all the call facilities, 8 

the 727-1000, the 911, the 411 facilities all into one 9 

centralized location. 10 

  CHAIRPERSON MITTEN:  Okay.  Thank you. 11 

  MR. ALTMAN:  Just to clarify, that would be a 12 

portion of St. E's, not all of St. Elizabeth's, I assume.  The 13 

east campus.  St. Elizabeth's east campus is roughly 120 plus 14 

acres.  Maybe a little more.  Forty acres of this may be 25 15 

percent or so of that area that would be proposed for rezoning. 16 

 The rest is going through a master plan process right now with 17 

the mental health department. 18 

  CHAIRPERSON MITTEN:  Okay.  Thank you.  Any 19 

questions for the Office of Planning? 20 

  There were a couple of things that I just wanted 21 

to make sure didn't slip by that came up at our last monthly 22 

meeting related to the downtown housing text amendments.  One 23 

was that we were interested in exploring a reduction in the 24 

amount of residential recreation space city-wide and the other 25 
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was that we didn't want to lose the concept that had been 1 

introduced about the recreation space buy out, even though it's 2 

not quite ready, I think, in terms of an idea.  But I don't 3 

want to lose that from your radar screen.  Maybe if you could 4 

integrate that into the status report so we don't lose track of 5 

that.  6 

  MS. McCARTHY:  That would be fine.  We are 7 

continuing to look for sites in the north of Massachusetts 8 

Avenue area for potential open space that could be the 9 

recipient of buy out funds. 10 

  CHAIRPERSON MITTEN:  Thank you. 11 

  VICE CHAIRMAN HOOD:  Madam Chair, I just wanted 12 

to ask the Office of Planning.  I notice that the campus plan 13 

regulations have been moved now to early summer.  Are we saying 14 

July or are we looking more at early fall? 15 

  MR. ALTMAN:  We're looking at early fall.  We're 16 

spending the summer researching best practices across the 17 

country, different university campus plans, and how they've 18 

gone about that, and we'll be working with universities and 19 

also with the federation of the community groups to come up 20 

with some model regulations, and then we'll start the actual 21 

drafting and set-down will be ready for the fall. 22 

  VICE CHAIRMAN HOOD:  Thank you. 23 

  CHAIRPERSON MITTEN:  I think we're ready to move 24 

to hearing action then.  Ms. Kress, you want to take both of 25 
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those? 1 

  MS. KRESS:  Yes.  Thank you, Madam Chair.  The 2 

Office of Zoning, with consultation with the Office of 3 

Corporation Counsel, is bringing two proposed amendments to you 4 

today proposed for set-down.   5 

  Just a quick little history on the first one on 6 

the additions to the one family dwellings in Fat Flats and 7 

Section 223.  Section 223 has only been effect since May of 8 

1998.  This grew out of some joint meetings between the BZA and 9 

the Zoning Commission and the problems for applicants who wish 10 

to make reasonable additions to their homes by way of an 11 

addition or a porch, and they couldn't meet the strict 12 

requirements of an area variance, which everyone realizes is 13 

difficult.   14 

  So Section 223 was adopted.  But as it's now over 15 

the last couple of years been interpreted, it's taken on a 16 

little different perception as it relates to non-conforming 17 

structures in 2001.3.  I believe it's the staff's opinion that 18 

that was not intended in the drafting of the regulation and so, 19 

therefore, what's being proposed today is to clarify the 20 

language by simply adding to 223.1 the requirements of 2001.3 21 

which deals with the non-conformity as one of the requirements 22 

that can be permitted if the BZA hears it in accordance with 23 

3104 as a special exception. 24 

  It does not take away from the BZA all of the 25 
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kinds of things that they normally consider.  It only lightens 1 

the burden somewhat on the applicant for approving the strict 2 

variance requirements which are quite hefty.   3 

 4 

  So I might just stop there and see if there's any 5 

questions before I go into the other one. 6 

  CHAIRPERSON MITTEN:  Let's take a vote on it and 7 

then we'll do the other one.  Any questions about 01-10TA, the 8 

issue related to additions to one family dwellings and flats?  9 

I can say from my own experience on the BZA, it's extremely 10 

difficult and problematic for folks that come in that have even 11 

the smallest issue that causes their dwelling to be non-12 

conforming and they all of a sudden have a much higher burden 13 

and I don't think it was what was intended.   14 

  So I would be in favor of setting this down for 15 

public hearing and so move. 16 

  COMMISSIONER PARSONS:  Second. 17 

  CHAIRPERSON MITTEN:  Any further discussion?  We 18 

have a motion and a second to set-down case #01-10TA.  All 19 

those in favor, please say aye. 20 

  (Ayes) 21 

  CHAIRPERSON MITTEN:  Those opposed, please say 22 

no. 23 

  Mr. Bastida. 24 

  MR. BASTIDA:  The staff would record the vote as 25 
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five to zero, Ms. Mitten moving and Mr. Parsons seconding, Mr. 1 

Hood and Mr. Franklin voting in the affirmative, Mr. Holman 2 

voting on the affirmative by proxy. 3 

  CHAIRPERSON MITTEN:  Thank you. 4 

  Ms. Kress, please go ahead. 5 

  MS. KRESS:  Yes.  Thank you.  The second case 6 

we're bringing today is 01-11TA which has to do with unzoned 7 

district and federal property.  This actually came to our 8 

attention from the mayor's office and from Economic Development 9 

last fall and has been studied and discussed.  What is being 10 

proposed here today is to change basically how we're looking at 11 

these properties. 12 

  As you aware, government and District properties 13 

were considered unzoned rather than we're changing the words 14 

now to be "subject to zoning."  So they're not subject to 15 

zoning as you're reading what we've written here.  We've gotten 16 

rid of the concept of unzoned and changed it to a concept of 17 

there is underlying zoning.  It's just the fact that they're 18 

not subject to that zoning.  And so that's the first major 19 

change. 20 

  And then the second is how we determine what that 21 

zoning is because some of this federal property has been 22 

unzoned for a very long time as well as District property.  23 

It's the same kind of thinking that went into the PUDs which is 24 

the Chapter 24 amendment and that's that the zoning designation 25 
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that may have been there underlying may be outdated now, 1 

particularly with the PUDs, because other zoning actions have 2 

happened.  And so it seems to be more appropriate as we're 3 

determining the base zoning for purposes of sale and appraisal 4 

to be what the adjacent zoning is and then if there is a 5 

conflict, if there's more than one adjacent zoning categories 6 

that exist, then we're suggesting that the more restrictive be 7 

selected.   8 

  Again, the purpose of this is for transition of 9 

property, sale, evaluation, appraisal, so that there is some 10 

kind of knowledge of what this property is worth.  Right now, 11 

there is no value, there is no knowledge.  The only thing that 12 

someone can do is immediately bring it here to the Zoning 13 

Commission to get it zoned.  This does not, of course, stop 14 

them from coming here.  It just gives a base value and 15 

underlying consensus of what that zoning is before any change 16 

of hands happens with the property and/or, as we know, the new 17 

property, the property when this was transitioned in the mid-18 

'90s, after that, all District property does have to adhere to 19 

zoning.  So we do need to be zoning that District property that 20 

does exist.  1990.  Excuse me.   21 

  So those are the base reasons for the changes, 22 

both to 106 in District and federal property, and then to 23 

Chapter 24, 2004.7 is into making sure it's understood what the 24 

underlying zoning of PUD properties are for that same kind of 25 
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reason so if the project doesn't go ahead, what is that zoning 1 

that now exists since it has lost the zoning that expired with 2 

the PUD.  And so they're put together because it's the same 3 

base perspective of how the problem was viewed and how it 4 

should be solved. 5 

  CHAIRPERSON MITTEN:  Okay.  Thank you.  Any 6 

question for Ms. Kress?  Mr. Franklin. 7 

  COMMISSIONER FRANKLIN:  Yes, Madam Chair.  I'm in 8 

favor of this substantively, but I just had a couple of 9 

wordsmithing suggestions and concerns, Ms. Kress.  I think it 10 

would be better notice if we added to the parenthetical 11 

material at the top the phrase "and undeveloped PUDs" so that 12 

someone doesn't think that this is related only to District and 13 

federal property. 14 

  MS. KRESS:  Excellent suggestion. 15 

  COMMISSIONER FRANKLIN:  This may be a quibble, 16 

but I don't think it's without significance.  It's a little odd 17 

to be saying that something shall not be subject to zoning but 18 

then shall have a zoning designation.  What I would like to 19 

suggest is that, for example, in 106.4 we just put the word 20 

presumptively before zoned  in that provision.  Not subject to 21 

zoning but shall be shown on the zoning map as presumptively 22 

zoned in accordance with sub-section 106.6.  It makes it plain 23 

that that zoning hasn't really settled down yet on the site but 24 

it's presumed it will be that way. 25 
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  And then when you get to 106.6, what I would 1 

suggest in the last sentence of that is instead of saying, 2 

"Such zoning designation shall be applied," just say, "Shall be 3 

effective once a property is no longer eligible."  It gets 4 

across the point that this is not really effective but it's 5 

presumptively applicable.   6 

  Then if you accept that distinction, I think we 7 

should change the language a little bit when we get to PUDs 8 

because the issue is different with PUDs.  There's no question 9 

as to our jurisdiction on PUDs and, so there's no confusion 10 

about what we're doing, I would just say that in the PUD cases, 11 

that's 2400.7 and 2408.14, just say "The property shall be 12 

zoned identical to that of the adjacent zoned district."   13 

  MS. KRESS:  I'm not sure about shall be zoned.  14 

Could we look into that? 15 

  COMMISSIONER FRANKLIN:  Yes, or something to that 16 

effect.  The language is significantly different between the 17 

two cases or the two classes.  18 

  And then on 106.5, I think there's a typo or 19 

something missing in 106.5C.  20 

  MR. BERGSTEIN:  That's correct.  There's a "but" 21 

missing.  "Not be subject to zoning," it should say comma "but 22 

shall continue." 23 

  COMMISSIONER FRANKLIN:  Okay.  Thank you. 24 

  MS. KRESS:  Alan, do you have any comments on 25 
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Commissioner Franklin's points? 1 

  MR. BERGSTEIN:  I think it's something I'd like 2 

to think about a little bit because where it says 3 

"presumptively zoned," does that mean -- I guess we're 4 

indicating then how the presumption would be effectuated.  That 5 

is that once those things happen, it would occur.  I was just 6 

concerned, presumptive as to what, but I guess that what you're 7 

suggesting completes the process. 8 

  COMMISSIONER FRANKLIN:  It's like a presumptive 9 

heir to the throne.  Not until the king dies does it come into 10 

effect. 11 

  MR. BERGSTEIN:  I think it would probably work. 12 

  MS. KRESS:  If it's all right with you, what we'd 13 

like to do is take these suggestions and Alan and myself 14 

wordsmith this and, if there's any question, propose that it be 15 

advertised or, in the alternative, if we think there is 16 

anything substantive between the two. 17 

  COMMISSIONER FRANKLIN:  That's fine with me. 18 

  CHAIRPERSON MITTEN:  Thank you.  And Mr. Parsons. 19 

  COMMISSIONER PARSONS:  I'm very concerned about 20 

this.  1) I just read it but, more importantly, much of the 21 

federal land in this city, whether it be  22 

Deal Kia Reservoir or Rock Creek Park, is presumed to be open 23 

space.  That is, on the comprehensive plan land use diagram, 24 

it's green.  The citizens of the city expect that to be open 25 
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space.  They don't expect it to be R4 or C2.  I don't 1 

understand the necessity for this.  I don't understand why 2 

we're doing it.  We're essentially making a decision that's 3 

inconsistent with the comprehensive plan, in my view.  If the 4 

comprehensive plan land use says green, it's green.  That's why 5 

I've always wanted an open space zone in the city so that when 6 

somebody goes forward and wants to surplus something, they're 7 

not -- no.   8 

  What is going on out there? 9 

  COMMISSIONER FRANKLIN:  The President is arriving 10 

for the ceremonies for law enforcement officers. 11 

  COMMISSIONER PARSONS:  So the PM is going by.  12 

Good.  What was I talking about? 13 

  CHAIRPERSON MITTEN:  You were talking about how 14 

the public and you presume -- 15 

  COMMISSIONER PARSONS:  Let's talk about McMillon 16 

Reservoir.  Let's talk about that specifically. 17 

  COMMISSIONER FRANKLIN:  Before you do that, John, 18 

let me just point out -- and your concern is legitimate.  But I 19 

think it's answered by the language where it says "Properties 20 

owned by the government of the United States and used for or 21 

intended to be used for a federal public building or use."  22 

That's the only category of federal property to which this 23 

applies. 24 

  COMMISSIONER PARSONS:  Let me give a specific 25 
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example and see how this applies to it.  The Corps of Engineers 1 

decides to surplus McMillon Reservoir 18 years ago and it had 2 

no zoning on it.  It's shown green, open space.  It's got some 3 

reservoir.  Sand filters on it and silos and things.  The 4 

District paid $9 million for that piece of property with the 5 

idea that it would develop a commercial activity.  Now the 6 

citizens have come to realize that maybe it's not a good idea. 7 

 I'm just saying that if the government is going to surplus 8 

something, it ought to come here to get a zoning designation 9 

for it before it sells it and have a complete and open process 10 

instead of us deciding today that if somebody decides to 11 

surplus McMillon Reservoir, the other half, tomorrow because 12 

they're going to put up a water tower, that it's not 13 

automatically zoned.  It shouldn't be, I don't think.  At least 14 

give us a chance to make it open space as opposed to whatever 15 

is across the street or contiguous.   16 

  I'm very concerned about this.  Is there 17 

something pushing us to do this? 18 

  MS. KRESS:  Yes.  This came, like I say, from the 19 

Mayor's office and Economic Development and it was really 20 

geared more to District buildings than it was federal 21 

buildings.  What might be worth hearing is in the testimony.  22 

There will be hearings and perhaps it can be written to leave 23 

out federal altogether.  Just deal with District buildings and 24 

deal differently with federal buildings and then that will also 25 
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give you and others time to find out how the federal government 1 

-- because perhaps we need to handle things in some way -- I 2 

have a feeling they have the same problem with the federal 3 

buildings as the District has, but it gives us a chance then to 4 

hear that and whether it should be included.  To me, it could 5 

easily just cut off the federal buildings. 6 

  COMMISSIONER PARSONS:  If it's just buildings, 7 

only buildings -- I don't know what a building is.  Hundred 8 

percent occupancy of the site.  Ford's Theater.   9 

  CHAIRPERSON MITTEN:  Well, there's a definition 10 

in the ordinance about what's a building versus a structure. 11 

  COMMISSIONER PARSONS:  It implies land.  I think 12 

we're making a mistake. 13 

  CHAIRPERSON MITTEN:  Mr. Franklin. 14 

  COMMISSIONER FRANKLIN:  I was going to say that 15 

there is an example on the other side of the equation.  In 16 

1995, the Congress made a determination it wanted to sell a 17 

congressional office building and they designated a building 18 

that they wanted to sell which, of course, was unzoned.  The 19 

question arose as to how do you value that building which was 20 

totally unzoned and so people had to sort of scratch their 21 

heads and decide, well, what is the likely zoning going to be 22 

at that particular site?   23 

  So to some degree having that clarified -- and 24 

this was clearly a building.  There was no question of it being 25 
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open space, although if somebody wanted it for open space, you 1 

could extend it.  There was a park adjacent to it, 2 

interestingly.  But that park was not zoned either.  So the 3 

question sometimes is how do you value properties that are 4 

going to be surplussed? 5 

  COMMISSIONER PARSONS:  What I'm saying is I think 6 

it's the responsibility of the agency to come here and decide 7 

in public what it should be. 8 

  COMMISSIONER FRANKLIN:  I suppose if something is 9 

going to be surplussed, there's no reason why the presumptive 10 

zoning designation couldn't be changed before the surplus sale 11 

is effected. 12 

  CHAIRPERSON MITTEN:  Would you be more 13 

comfortable then if what was advertised excluded federal 14 

property and, at a later time -- 15 

  COMMISSIONER PARSONS:  I just would like to pull 16 

together defense, GSA, architect of the Capital, Park Service, 17 

and decide what we're doing. 18 

  COMMISSIONER PARSONS:  If there's an emergency to 19 

do it with some other property, maybe we could go along without 20 

it, but I don't want to be presumptive enough here today to 21 

say, take out federal property, when I'm shooting my own self 22 

in the foot.  I've never done that before. 23 

  CHAIRPERSON MITTEN:  So how would you like to 24 

proceed? 25 
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  MS. KRESS:  Would you prefer -- 1 

  COMMISSIONER PARSONS:  Delay.  Give me a month. 2 

  MS. KRESS:  Okay.  Perfect.  A month is not going 3 

to make any difference.  Thank you. 4 

  CHAIRPERSON MITTEN:  I would just like to follow 5 

up on something that Mr. Parsons said because I have often 6 

wondered why we don't have an open space zone myself.  So the 7 

momentum is building. 8 

  MS. KRESS:  I believe that is on -- I didn't look 9 

at the latest list, but that has been referred to Office of 10 

Planning to develop one. 11 

  CHAIRPERSON MITTEN:  Is that something that's on 12 

your radar screen, Ms. McCarthy? 13 

  MS. McCARTHY:  My understanding from David Colby 14 

was that that idea had been discussed quite some time ago and 15 

was shelved because of the feeling that imposing that zone on 16 

anything that wasn't already open space was confiscatory.  But 17 

I don't know why it wasn't at least thought of to put into 18 

place on that which is existing park land. 19 

  COMMISSIONER PARSONS:  Just quickly.  The problem 20 

was the concept of transfer of development rights didn't even 21 

exist in the city.  So every time we decided we were going to 22 

put it on something, it was a taken.  I think the best example 23 

that we just used is the parking lot in southwest waterfront P5 24 

where we essentially made it open space as a parking lot that 25 
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they could transfer the development rights.  That's why it 1 

failed the last time.  It was a long time ago. 2 

  CHAIRPERSON MITTEN:  If I could just also 3 

interject, which is not every open space zone that other 4 

jurisdictions has precludes all development.  It doesn't give 5 

you much but it doesn't mean you can't build anything.  So in 6 

that sense, it wouldn't be a taking.  I think we would like to 7 

suggest that that be put on your list of things for the future 8 

but not to be left for another 18 years. 9 

  COMMISSIONER PARSONS:  You made my day. 10 

  CHAIRPERSON MITTEN:  Oh, I'm so happy. 11 

  MS. McCARTHY:  Maybe we can meet with your group, 12 

too, Mr. Parsons, as you consider that, the group that you were 13 

talking about pulling together with regard to the federal land. 14 

  COMMISSIONER PARSONS:  Thank you. 15 

  CHAIRPERSON MITTEN:  So do we have a consensus on 16 

just postponing to the extent that there could be some 17 

additional information provided at our next public meeting that 18 

we'll defer any action on 01-11TA?  Do we have a consensus 19 

about that?  Okay.  Thank you. 20 

  Proposed action, Case No. 00-02MA, Medstar.  Mr. 21 

Bastida. 22 

  MR. BASTIDA:  Madam Chairman, the staff has 23 

provided you with all the information that has come into the 24 

record, and I am requesting for you to make a determination in 25 
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this case. 1 

  CHAIRPERSON MITTEN:  Thank you.   2 

  Let me begin by saying that I endeavored to 3 

assign in the record the items that would meet the requirements 4 

of a first stage PUD application and a second stage PUD 5 

application, and I had a fair amount of success on the first 6 

stage but not much success on the second stage.  I know we had 7 

discussed the possibility of whether or not the application and 8 

the record we have before us meet that requirement for a 9 

consolidated PUD.  In, at least my reading of the record, it 10 

does not.   11 

  So by way of just starting the discussion, does 12 

anyone have a different view about what the record constitutes 13 

as it relates to a PUD for Medstar?  Does anyone agree that it 14 

meets the standards for a first stage PUD?  I mean where are we 15 

in terms of just your thinking relative to meeting the 16 

standards for a PUD, first stage, second stage? 17 

  COMMISSIONER PARSONS:  Well, in my view, this is 18 

exactly what the PUD was established for so long ago in the 19 

'70s.  It hasn't been used very much for that purpose.  What I 20 

mean by that is a large tract development where the parameters 21 

are set out, the four plates, the square footages, the issues 22 

of traffic are developed and studied and analyzed.  And then 23 

the second stage is when individual projects come back through. 24 

 So I think it's a perfect opportunity to use a tool that we 25 
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haven't used in this fashion for many, many years, that being 1 

to approve this as a first stage PUD and then require them to 2 

come back with other projects as they're developed. 3 

  CHAIRPERSON MITTEN:  Let me just ask staff so I'm 4 

clear, Ms. Kress or Mr. Bastida.  Would there be any additional 5 

cost associated by way of fees associated with coming in for 6 

second stage PUD application? 7 

  MS. KRESS:  Mr. Bastida informs me that there are 8 

no fees for the second phase or stage two. 9 

  CHAIRPERSON MITTEN:  And Mr. Parsons, in your 10 

experience with PUDs in its original sense, is this a multi-11 

phase type of second stage? 12 

  COMMISSIONER PARSONS:  Oh, yes.  Yes.  There's no 13 

requirement to bring back five or -- I guess there are about 14 

five to eight projects in this.  No.  Bring them back one at a 15 

time. 16 

  CHAIRPERSON MITTEN:  All right.   17 

  VICE CHAIRMAN HOOD:  I'm sorry, Madam Chair.  I 18 

didn't catch the last part of what Mr. Parsons said.  You said 19 

bring them back one at a time or they can bring back three or 20 

four projects at a time. 21 

  COMMISSIONER PARSONS:  Oh, as many as they want 22 

to.  Yes.  -- to rush them to say don't come back here until 23 

all your architecture design.  That's not appropriate or fair. 24 

 Come back at their option.   25 
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  COMMISSIONER FRANKLIN:  Madam Chair, what 1 

specifically do you believe is missing from the record that we 2 

would require at a second stage PUD?  I understand there are 3 

some designs that are typically required. 4 

  CHAIRPERSON MITTEN:  Right. 5 

  COMMISSIONER FRANKLIN:  I think the Commission 6 

does have some flexibility to look at this differently in the 7 

light of this rather complex master plan and the size and 8 

importance of this facility. 9 

  CHAIRPERSON MITTEN:  And I agree about that and I 10 

could go through each of the items that are required to be 11 

submitted in Chapter 24 for a second stage PUD application, but 12 

what I wanted to suggest instead was that particularly for the 13 

projects that are the more urgent projects that the applicant 14 

would like to proceed on, that we be specific about what we 15 

want to see in the second stage application.  It's not 16 

necessarily the whole list.  So we relieve them of some of the 17 

requirements that would otherwise be necessary but that we do 18 

get the information that we really do want to see.   19 

  I think things like a detailed site plan and 20 

dimensions of the buildings and structures would be desirable. 21 

 I think that typical floor plans and architectural elevations 22 

for each building, sections for each building, would be 23 

appropriate.  If there's anything that anyone else would like. 24 

 My thinking would be we could alleviate some of the burden on 25 
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the initial projects and then maybe as the overall development 1 

takes more shape that for projects farther out on the time line 2 

that they be required to make a full submission for the second 3 

stage.   4 

  When I say the initial projects, I just want to 5 

refer to -- and this is attached to the letter from Arter and 6 

Hadden dated May 7, 2001.  There are three projects that are in 7 

the planning stages or about to go into the planning stages 8 

this year which is I, Construct emergency and ICU addition and 9 

so on, II, Construct laboratory and administration addition, 10 

and then under III, construct cancer institute linear 11 

accelerator addition.  So there would be a rather limited 12 

amount of additional information that would be required to be 13 

submitted and nothing that wouldn't be developed otherwise in 14 

the context of doing the planning and design of those 15 

buildings. 16 

  COMMISSIONER FRANKLIN:  Do we need the floor 17 

plans for this process? 18 

  CHAIRPERSON MITTEN:  I suppose the only reason -- 19 

if we had dimensioned floor plans, then that's a way of 20 

verifying the FAR calculation which I know has been of some 21 

concern.  But in terms of where everything is going to be, I 22 

don't think we need detailed floor plans. 23 

  What are other folks' thoughts about that, Ms. 24 

Parsons?  Did you have some thoughts about that? 25 
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  COMMISSIONER PARSONS:  You mean beyond the floor 1 

plans? 2 

  CHAIRPERSON MITTEN:  Well, what would you like to 3 

see beyond what I had said in terms of floor plans, elevations? 4 

  COMMISSIONER PARSONS:  That's all. 5 

  CHAIRPERSON MITTEN:  Okay.  And a detailed site 6 

plan showing the location of the structure on the site because 7 

right now I think through what's been submitted we have a 8 

general sense of location of things, and that would just be 9 

more specific. 10 

  COMMISSIONER PARSONS:  Right.  I think they'd 11 

have to report to us on their progress with the memorandum of 12 

agreement with the Department of Public Works and all those 13 

kinds of -- or that thing. 14 

  CHAIRPERSON MITTEN:  Right. 15 

  COMMISSIONER PARSONS:  Those kinds of things that 16 

speak specifically. 17 

  CHAIRPERSON MITTEN:  I think if we have some 18 

sense about how we'd like to proceed, then if we're interested 19 

in approving this as a first stage PUD, then we would have some 20 

conditions on that and that's when we would talk about the DPW 21 

agreement. 22 

  COMMISSIONER FRANKLIN:  Well, I would support 23 

doing that provided that we assure that they are relieved of 24 

the kind of processing that would have been incurred if they 25 
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had gone to SP zoning to get certain uses approved.  I think we 1 

have to make it plain that we in the first stage are generally 2 

approving of the uses that are set forth in the master plan so 3 

that there's no question about that. 4 

  CHAIRPERSON MITTEN:  Okay.  That was one of the 5 

things that the applicant has requested, that physicians' 6 

offices and parking garages be specifically permitted so that 7 

there won't be further debate about that.  So that could be 8 

made part of the first stage approval. 9 

  So is everyone in general agreement about moving 10 

forward with approval for a first stage application so we can 11 

talk about some of the conditions? 12 

  VICE CHAIRMAN HOOD:  Madam Chair, I find myself 13 

in a rather peculiar position.  I don't want to get back on the 14 

soap box that I did at the last meeting, but I was inclined 15 

obviously to go with what was presented to us at first.  I'm 16 

having a hard time with this discussion with PUD when I was not 17 

in favor of a PUD to begin with.  I was in favor of what was 18 

presented to us, the map amendment, with the outer side of the 19 

campus or the area being more restrictive than the inner part 20 

of the hospital center.   21 

  This whole discussion goes back to my argument 22 

early on.  We're getting convoluted.  It's a lot being brought 23 

in.  It's a lot of things to go through and, again, I still 24 

state that all this review process, while I'll be inclined to 25 
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go along with my colleagues, I still have a problem with all 1 

this keep coming back down, keep coming back down process.  I 2 

just want to go on record to object to moving in that fashion 3 

but to get this done for the residents of this city, I will go 4 

ahead and move forward, first stage PUD, second stage PUD, and 5 

do the necessary approvals to get it done because this hospital 6 

is definitely needed for the residents of this city. 7 

  CHAIRPERSON MITTEN:  Well, just to reiterate why 8 

we decided to move in this manner.  I think our concern was 9 

that it hasn't been done in the past to condition a map 10 

amendment and there were some significant conditions that we 11 

were seeking and that the applicant was amenable to.  This is 12 

the best structure that we could identify to accomplish that.  13 

While I think we've been open to making the Medstar as friendly 14 

as possible without setting precedent that would be unfavorable 15 

in the future, I think this is 16 

really the best course of action that we have to offer to 17 

accomplish allowing growth for the hospital as well as imposing 18 

some controls specifically as they relate to the traffic 19 

situation there. 20 

  VICE CHAIRMAN HOOD:  Madam Chair, I appreciate 21 

your explanation.  Again, my comments stand.  I believe that 22 

the conditioning map amendment, I've been advised previously 23 

that that may be debatable.  But anyway, I'm ready to proceed 24 

with whatever we can do to get this taken care of. 25 
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  CHAIRPERSON MITTEN:  All right.  Thank you. 1 

  COMMISSIONER FRANKLIN:  I share Commissioner 2 

Hood's sense of urgency about this, and I'm sure the rest of us 3 

do as well.  I would be hopeful that we would not unduly burden 4 

a hospital with a lot of regulatory review that would be 5 

perhaps typical of a second stage PUD by in the first stage 6 

order clarifying certain things.  To my mind, really what would 7 

be most important is any very significant departure from the 8 

master plan that might occur downstream.  I certainly think the 9 

Commission would be concerned about that since the master plan 10 

has been regarded as the armature on which everything else is 11 

being put.   12 

  I know it's a lot of fun to look at the design of 13 

buildings and all the details, but this is a fairly self-14 

contained tract for a facility that is highly essential to the 15 

well being of the District.  I don't think we should over-16 

regulate it.  That's all I'm saying. 17 

  CHAIRPERSON MITTEN:  I agree with that 18 

completely, and I think that it's possible to write into the 19 

order some guidance for commissioners that might come after us 20 

with the intent of really what we want to  accomplish by some 21 

of the second stage and not to open it up to anything that 22 

would come to mind.    But you raised another issue for 23 

me, Mr. Franklin, which is I think in a previous meeting we had 24 

talked about basically binding the applicant to their master 25 
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plan and then you mentioned that we would, of course, want to 1 

see any significant departures from the master plan.  So what 2 

do you have in mind by way of conditioning the PUD as it 3 

relates to the master plan?  Is that going to be our guiding 4 

document? 5 

  COMMISSIONER FRANKLIN:  I would think that that 6 

should be the guiding document and that if there is development 7 

that is going to occur in future that is clearly consistent 8 

with the master plan, I would not like to burden that 9 

development with excessive oversight, even though I guess we 10 

all feel that the development that has occurred so far has not 11 

been of the highest aesthetic quality.  I don't know whether 12 

it's possible to redeem that in the future and I think it's 13 

more important these developments go forward in a timely manner 14 

than that we get everything looking the way we want it.  Maybe 15 

Mr. Parsons disagrees, but that would be my approach. 16 

  COMMISSIONER PARSONS:  I guess my real problem 17 

with this whole project is something called the Southeast 18 

Complex.  It is referred to on various pages in the master plan 19 

as a wellness center, parking, new programs and initiatives, 20 

and future expansion.  It has all those labels and it is a 21 

vehemoth of a building.  It is the largest building.  It's the 22 

last page of the master plan.  You'll see it labeled there.  23 

You see how big it is.  I'm hoping they never build it.  I 24 

think it's out of scale with the community.  It's out of scale 25 
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with the buildings across the street.  It's out of scale with 1 

the campus plan itself.  2 

  So that's the only structure that I've been 3 

worried about in this whole exercise.  It just overwhelms First 4 

Street, etcetera.  So I'm hoping we don't have to hold them to 5 

that in hopes that it never happens, that a series of smaller 6 

buildings or something of a smaller scale occurs.  So I want to 7 

give them the flexibility to go the other way, too, in hopes 8 

it'll happen.  9 

  But otherwise, I think their plan -- and this is 10 

Phase VI, after all, and they explained very well.  In this 11 

business, you can't predict that far into the future as to what 12 

you're going to need.  But I think they're fairly well refined 13 

on the east addition and the emergency -- what's it called? -- 14 

emergency and ICU addition and those building envelopes are 15 

pretty well set and they're in the early phases and we ought to 16 

let them go.  But it's that one that I just have had problems 17 

with since the first night of hearings. 18 

  COMMISSIONER FRANKLIN:  That's what number on the 19 

last page? 20 

  CHAIRPERSON MITTEN:  It's VI. It's the very last 21 

line. 22 

  COMMISSIONER PARSONS:  It's labeled Southeast 23 

Complex.  It's the only label on the model.  The last page in 24 

the document. 25 
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  VICE CHAIRMAN HOOD:  Chapter 77.7E? 1 

  COMMISSIONER PARSONS:  You got a different plan 2 

than I did. 3 

  COMMISSIONER FRANKLIN:  The ones that don't bear 4 

a number.  Oh, I see.  Well, I share your concern.  I guess I 5 

was distracted by looking at the numbers at the bottom of the 6 

page. 7 

  COMMISSIONER PARSONS:  At this point, all these 8 

buildings would be built that you see on this model except that 9 

one.  If you flip back, each phase, they label the building 10 

they want to build in that phase.  If you go back to the 11 

beginning, four pages in advance of that.   12 

  CHAIRPERSON MITTEN:  So is there a way to -- I 13 

mean given that we like the master plan in many, many respects 14 

and the suggestion has been made that our first stage -- our 15 

approval is subject to the master plan as we see it and yet we 16 

don't like an aspect of it.  Shouldn't we address that? 17 

  COMMISSIONER PARSONS:  Well, I wanted to somehow 18 

hold out Phase VI.  Yes, a building will go there.  Yes, we 19 

know you need parking.  But we're okay with one through five. 20 

  CHAIRPERSON MITTEN:  All right. 21 

  COMMISSIONER FRANKLIN:  I would go along with 22 

that, Madam Chair. 23 

  VICE CHAIRMAN HOOD:  I would, too. 24 

  CHAIRPERSON MITTEN:  Yes, that's about nine years 25 
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in the future. 1 

  COMMISSIONER PARSONS:  I think this ought to be a 2 

10 year plan. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  COMMISSIONER PARSONS:  We hadn't talked about 5 

that, but it would be my -- 6 

  CHAIRPERSON MITTEN:  I'm just going to get some 7 

of this down.  I'm getting it.  So we'll acknowledge that 8 

there's a building site where the Project VI is proposed but we 9 

are explicitly not approving density for it or we're not 10 

approving-- 11 

  COMMISSIONER PARSONS:  Right, because in some of 12 

the earlier stages that you see here on the proposed landscape 13 

plan, it's a parking lot. 14 

  CHAIRPERSON MITTEN:  Yes. 15 

  COMMISSIONER FRANKLIN:  Well, would you want to 16 

approve uses but not density? 17 

  COMMISSIONER PARSONS:  Well, in that case, yes. 18 

  COMMISSIONER FRANKLIN:  In that case? 19 

  COMMISSIONER PARSONS:  Yes.  The others, I think 20 

they've pretty well articulated what they need. 21 

  MS. KRESS:  I would just say I don't know that 22 

you have to decide every detail today.  This is something that 23 

we can work on and refine and staff can have some suggestions 24 

and that you can finalize it in the final order. 25 
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  CHAIRPERSON MITTEN:  Right, but this was a pretty 1 

big issue that we hadn't really discussed before, so just to 2 

even get the parameters of that.  And then there's the 3 

financing agreement that they have with the memorandum of 4 

agreement with DPW, which I think we would also want to make it 5 

subject to.   6 

  The rezoning, just for the sake of clarity, the 7 

configuration of the rezoning would be zoning strategy B which 8 

is Figure 6.6C in the master plan.  With the limit on 9 

developable density of 1.9 FAR for the SP1 portions of the site 10 

and 3.4 FAR for the SP2 portions of the site.  The total square 11 

footage of additional development that constitutes gross floor 12 

area may not exceed 2,590,465 square feet, thus increasing the 13 

applicant's total gross floor area from 1,440,629 square feet 14 

to 4,031,094 square feet.  Just so we're clear about that.  15 

That's what the applicant had agreed to. 16 

  VICE CHAIRMAN HOOD:  I think in SP2 they're 17 

asking for 3.5. 18 

  CHAIRPERSON MITTEN:  It's 3.4.  Let me just 19 

clarify that.  3.5 is what's permitted by right, but they had 20 

agreed to a small reduction.  I don't know that I have the -- 21 

  MS. KRESS:  As long as your intent is there -- 22 

I'm just trying to help to expedite -- I think the intent is 23 

there and we can get the exact number. 24 

  CHAIRPERSON MITTEN:  Okay.  All right.  And then 25 
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in terms of dealing with the DPW agreement, there's a timing 1 

issue there, but I don't know that we want to hold up any kind 2 

of second stage waiting for those road improvements, so a 3 

second stage could come in at any time.  There were a series of 4 

other conditions that had been proposed by the Office of 5 

Planning in their April 10 supplemental report which I would 6 

want us to adopt the first one that the PUD shall -- I don't 7 

necessarily want to say consist of the master plan 2000 but our 8 

approval would be consistent with that.I'm not ready  to deal 9 

with each of those things regarding flexibility.   10 

  I don't know if everybody has this in front of 11 

them.  It's attachment A, page four off the planning report.  12 

It deals with the density and so on.  The building heights for 13 

SP1 will not exceed 65 feet and SP2 shall not exceed 90 feet.  14 

The site lines from the Soldier's Home will be maintained.  I 15 

think all of those are desirable to retain unless anyone thinks 16 

otherwise.  I think pretty much all of the other Office of 17 

Planning recommendations would be appropriate.  Do we just want 18 

to make physicians' office space and guest accommodations and 19 

parking garages permitted by right or Office of Planning had 20 

offered some limitations on the amount of new construction for 21 

those uses?  I don't know if we wanted to adopt those 22 

limitations. 23 

  COMMISSIONER FRANKLIN: I would be inclined to 24 

make them a matter of right, Madam Chair. 25 
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  CHAIRPERSON MITTEN:  Anybody else? 1 

  COMMISSIONER PARSONS:  I agree. 2 

  CHAIRPERSON MITTEN:  Let me see if I can put a 3 

motion together and then we'll add on to it as necessary.  I 4 

would move approval of the application by Medstar as a first 5 

stage PUD.  The approval period would be for 10 years and 6 

subject to master plan 2000 with the exception of Project VI 7 

where we are not approving any specific density for that site 8 

but the uses would be those uses otherwise permitted by the 9 

zone or the following that we've designated or the PUD area 10 

which is the physician's offices, guest accommodations related 11 

to the hospital center -- I think we should limit that, not 12 

opening it up entirely -- and parking garage and that the 13 

construction projects would come to us for second stage 14 

approval but the submissions would be limited to elevations and 15 

sections for each building and a detailed site plan showing the 16 

location of the specific project and additionally the applicant 17 

would submit a status report on the road and traffic 18 

improvements and establish consistency with the master plan for 19 

the project that's been proposed. 20 

  COMMISSIONER PARSONS:  Well done. 21 

  CHAIRPERSON MITTEN:  Thank you. 22 

  COMMISSIONER FRANKLIN:  Very well done.  Would 23 

you want to add anything about having them come to us if they 24 

are proposing a significant deviation from the master plan, 25 
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even apart from any proposed development? 1 

  CHAIRPERSON MITTEN:  I think that actually is 2 

inherent in the motion which is we're approving the first stage 3 

PUD subject to the master plan.  So if they're going to modify 4 

the master plan, then they de facto have to come to us.  Yes. 5 

  COMMISSIONER FRANKLIN:  You're right.  Thank you. 6 

  CHAIRPERSON MITTEN:  All right.  Is there any 7 

further discussion?  We have a motion and a second to approve 8 

this as a first stage application with the conditions I 9 

enumerated.  All those in favor, please say aye. 10 

  (Ayes) 11 

  CHAIRPERSON MITTEN:  Those opposed, please say 12 

no.   13 

  Mr. Bastida, would you record the vote. 14 

  MR. BASTIDA:  Yes.  The staff would record the 15 

vote five to zero, Ms. Mitten moving and Mr. Parsons seconding, 16 

and Mr. Franklin and Mr. Hood voting on the affirmative, Mr. 17 

Holman voting on the affirmative by proxy. 18 

  CHAIRPERSON MITTEN:  Thank you. 19 

  Mr. Bastida, the next item on the agenda relates 20 

to a request to reopen the record in Case No. 00-23P.  Could 21 

you explain that to us. 22 

  MR. BASTIDA:  Yes, Madam Chairman. 23 

  After the file was closed, Mr. Doctor requested 24 

an opening of the record to add something to the record because 25 
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a detainment had not been served to him in a timely fashion.  1 

The difference here is that this is a rulemaking and, 2 

accordingly, they are not parties or individuals in which 3 

anything has to be served to everybody's equal and everybody 4 

has to meet the deadline of April 20.  So the request is on the 5 

record to address certain issues at Sunrise put into the record 6 

in a timely fashion. 7 

  CHAIRPERSON MITTEN:  So we have someone that 8 

testified in the case that's seeking to comment on a submission 9 

by another entity? 10 

  MR. BASTIDA:  Correct.  We have a witness that 11 

testified on the record and then wants extra time to address 12 

other issues that were addressed by another witness on a timely 13 

fashion. 14 

  CHAIRPERSON MITTEN:  I think in a rulemaking 15 

case, since we don't have parties, we don't leave the record 16 

open for witnesses or entities to comment on other folks' 17 

submissions, so I don't know what's the sense of the Commission 18 

about reopening the record to take in this additional 19 

information? 20 

  VICE CHAIRMAN HOOD:  Madam Chair, simply, that's 21 

not done in a rulemaking from the comments I've heard from Mr. 22 

Bastida, so I would not be inclined to open the record back up, 23 

especially since we don't have any parties. I just see that as 24 

going down the wrong road. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 39 

  CHAIRPERSON MITTEN:  I would agree with that and 1 

I think, by consensus, we could agree that we will not reopen 2 

the record.   3 

  All right.  Then we have the issue that we 4 

deferred earlier which is that we have a motion, although we're 5 

going to treat it as a request.  Again, we don't have parties 6 

in a rulemaking case.  We have a request for postponement of 7 

the decision in this case from Sunrise Assisted Living.  If I 8 

could just outline, as I understand it, what the issues are.  9 

Depending on the outcome of the appeal by Sunrise, I believe 10 

they feel that we would view their situation differently if we 11 

knew the outcome of the appeal, and that might influence the 12 

way we treated their site and in making a decision and they'd 13 

rather that we know the outcome of the BZA appeal case prior to 14 

us proceeding and there is protection for the zoning process, 15 

the rezoning process, because of the set-down rule, but I'm 16 

interested in what the other Commissioners have to say about 17 

whether or not they would be supportive of a postponement. 18 

  VICE CHAIRMAN HOOD:  Madam Chair, I went back and 19 

forth with this in my mind I don't know how many times trying 20 

to consider whether I would be in favor or not in favor.  I 21 

guess the bottom line for me was to find out whether or not 22 

we're being fair to this particular project or any other 23 

project.  I guess that's my question, and I'll be the first one 24 

to tell you I've been going back and forth with that.  Maybe 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 40 

someone else may be able to chime in, but my question is are we 1 

being fair?  I didn't expect an answer, but I'm just curious. 2 

  CHAIRPERSON MITTEN:  Do you have a sense of when 3 

you ask that, do you think it would be more fair to wait or 4 

more fair to proceed or is that what you're looking for some 5 

guidance about? 6 

  VICE CHAIRMAN HOOD:  I guess I wanted to hear 7 

some discussions because I'm more inclined to -- the way I'm 8 

thinking now, and it's kind of like a 50/50 which doesn't 9 

address which way I would proceed on this.  I'm more inclined 10 

to say, well, on one hand, they have permits, building permits 11 

and whether or not it's being upheld or not is in the BZA's 12 

corner.  But on the other hand, we have the comprehensive plan 13 

which we're supposed to abide with and be consistent and not 14 

inconsistent with the comp plan.   15 

  I guess one of the questions I asked myself was 16 

how did all this happen at the same time?  I had a number of 17 

questions and, again, I'm kind of torn.  I really don't have 18 

any answers. 19 

  CHAIRPERSON MITTEN:  Well, let me just say what 20 

my line of thinking is and then we can get some other input.  21 

One of my concerns is that to the extent that nonconformity is 22 

an issue in our decision m 23 

making, then there's an issue regarding the degree of 24 

nonconformity of this project because we won't know that until 25 
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the outcome of the appeal.  So if that's an issue for us, then 1 

the more we know, the better.   2 

  But one of the issues that I would like to raise 3 

in the deliberation on the case is I don't feel prepared to  4 

-- I don't think we fully explored the notion of nonconformity 5 

because there's been issues raised by the attorneys for Sunrise 6 

about previous actions by the Zoning Commission where there 7 

were acknowledgements made of existing structures -- and this 8 

relates not to Sunrise specifically but also to the two 9 

apartment buildings -- which is it seems that there's been -- 10 

and it's my own experience, too, that the long-standing 11 

practice of the Commission is to be mindful of creating 12 

nonconformities.  This is not an isolated decision about three 13 

blocks on Connecticut Avenue.  This really has much broader 14 

impact.   15 

  So to me, they're bound together.  The substance 16 

of the case and the way we view this request to postpone the 17 

decision to me are bound together.  I don't know, Mr. Franklin 18 

or Mr. Parsons, I don't know your views but I almost feel like 19 

I'd rather get into deliberating the merits of it and then 20 

decide about whether or not we'll proceed today.  I'd like to 21 

have a little bit more discussion on the substance first. 22 

  COMMISSIONER FRANKLIN:  I agree, Madam Chair.  I 23 

think we should just see where we're coming from in terms of 24 

the merits of this whole issue which is very vexatious.  I'll 25 
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agree with Mr. Hood that there is no easy answer.  I'm very 1 

disturbed at the degree of nonconformity that would result if 2 

we were to adopt the zoning recommended by the Office of 3 

Planning with respect to not just the Sunrise parcel but the 4 

other two buildings.  We would be basically creating very 5 

substantial nonconformity in a relatively small area. 6 

  CHAIRPERSON MITTEN:  Yes. 7 

  COMMISSIONER FRANKLIN:  I just find that to be 8 

uncomfortable.  So I was going to wait to see where everyone 9 

else was coming from and see whether they would shed light on 10 

this in terms of some kind of direction to follow.  But I'm not 11 

there yet.  I'm not there. 12 

  CHAIRPERSON MITTEN:  Without putting Mr. Parsons 13 

on the spot, you've lived through many of these rezonings, or 14 

at least the cases, the instances that were cited, where 15 

consideration was given to nonconformity, and you raised the 16 

issue with Ms. Dwyer, which is why we have an additional 17 

submission on this matter, what was thinking?  I mean because 18 

if we say that we don't care about nonconformity, then that's a 19 

significant departure from the past. 20 

  COMMISSIONER PARSONS:  I don't think so.  I guess 21 

the first time I dealt with that issue was the rezoning of 22 

Connecticut Avenue and Dupont Circle.  You'd think the world 23 

was going to come to an end.  I guess that's where I learned 24 

that nonconformity is not as bad as people would have us 25 
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believe.  So I've never been persuaded that nonconformity is a 1 

problem.  There's certainly some difficulty financing.  The 2 

development on Connecticut Avenue did not stop.  So I don't 3 

know how far you want to get into this. 4 

  CHAIRPERSON MITTEN:  There's two issues, as I see 5 

it.  One is is there an economic impact related to 6 

nonconformity, which at the moment is of less interest to me 7 

personally.  What's of more interest to me is we have what 8 

appears to be a long-standing pattern of decisions by the 9 

Zoning Commission of making an accommodation for this, for 10 

structures that would otherwise be made nonconforming.  If 11 

we're going to talk about zoning consistency, then there's a 12 

whole bunch of cases that need to be brought forward from the 13 

Office of Planning to bring all those -- if we can just for 14 

shorthand call them carabouts.  All those carabouts from the 15 

past need to be corrected.  So to me, we're about to change -- 16 

this would be a significant change for this body to make, and 17 

I'm not saying -- to what you were addressing earlier, I'm not 18 

saying it's not perhaps appropriate, but this is a big shift.  19 

So I didn't know if you had insight into why those 20 

accommodations were made in the past. 21 

  COMMISSIONER PARSONS:  I think at Dupont Circle 22 

it was only use.  It wasn't structure. 23 

  CHAIRPERSON MITTEN:  Okay. 24 

  COMMISSIONER PARSONS:  It's a long time ago. 25 
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  CHAIRPERSON MITTEN:  Right. 1 

  COMMISSIONER PARSONS:  End of knowledge. I mean I 2 

don't remember the specifics, but most of the testimony, as I 3 

remember it, went to structure, nonconforming structures.  It's 4 

going to burn down and we're never going to be able to rebuild. 5 

 A lot of that.  We essentially ignored it and, for some reason 6 

I can't remember, we went with uses being all right. 7 

  CHAIRPERSON MITTEN:  Just to take the case that I 8 

spent the most time looking at which is the most recent which 9 

is the one at Foggy Bottom where we had -- and this was raised 10 

by Sunrise.  I'm going to find it here in a second.  There's 11 

two apartment buildings, condominium buildings, the Griffin and 12 

the Plaza Condominium Apartment Building.  Those condominium 13 

buildings are zoned R5E and the land use map designation shows 14 

them for medium density which on the zoning consistency chart 15 

that the Office of Planning uses would either be R5B or R5C.  I 16 

know that there's some flexibility, but in the strictest sense, 17 

R5E is high density.   18 

  So obviously there was some notion that we're 19 

going to ignore the land use map for other reasons.  Like I 20 

said, I don't mean to put you on the spot because it's not your 21 

responsibility to defend what went on in the past.  I just 22 

didn't know if you had any insight that you could share with us 23 

about why that was done. 24 

  COMMISSIONER PARSONS:  I don't remember that case 25 
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at all. 1 

  MS. McCARTHY:  Madam Chair, I was the expert 2 

witness for the applicants in that case. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  MS. McCARTHY:  As I recall, the basic reason for 5 

the Foggy Bottom overlay was to enact into zoning the Foggy 6 

Bottom Historic District so that the limitations on zoning 7 

would be consistent with the Foggy Bottom Historic District and 8 

the preservation of those buildings.  I don't remember the 9 

specific buildings in great detail, but my recollection is that 10 

those were excluded because they were not contributing 11 

buildings to the historic district so the applicant was willing 12 

to exclude those because what they were really interested in 13 

was making sure that the buildings that were protected by 14 

historic status didn't have zoning that was inconsistent with 15 

that historic status.  But I'd be happy to go back and check 16 

the record. 17 

  CHAIRPERSON MITTEN:  Well, since we're now having 18 

a discussion, I think it's important for us to know, important 19 

for the Commission to know.  Since this is seemingly a 20 

significant departure from what's been done in the past and 21 

that zoning consistency cases are part of what we're all about, 22 

is this the first of many proposals by the Office of Planning 23 

to bring zoning that may be inconsistent with the land use 24 

designation on the generalized land use map and bring it into 25 
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some kind of consistency with the -- or not inconsistency with 1 

the comprehensive plan despite the improvements that exist 2 

because there are numerous cases where that is true.   3 

  We have the ones that are cited here.  I think 4 

the attorneys for Sunrise raised some in their oral testium and 5 

I've seen some in my travels over the years as well.  This is a 6 

big policy issue as far as I'm concerned.  That's why I don't 7 

want to just focus on three blocks on Connecticut Avenue.  So 8 

can you give us a sense of where the policy is going? 9 

  MR. ALTMAN:  I think there are many other actions 10 

in areas of the city where you have zoning that is potential 11 

zoning consistency actions.  When we looked at this case and in 12 

the broader context of the policy, the issue before us was, I 13 

mean you have to evaluate each case in its particular context. 14 

 The over-riding issue here in our reading of the Ward 3 plan 15 

and it's a matter of the law that guides us, that the zoning 16 

should not be inconsistent with the comprehensive plan and we 17 

looked very carefully at the map as well as text and looked at 18 

both of those readings.   19 

 Again, we did separate from the specific project and how 20 

that project would be in terms of its appeal, but the policy 21 

was to look very carefully and say that this shall not be 22 

inconsistent with the comprehensive plan and looked at the map 23 

which clearly was low moderate density for those three blocks. 24 

 It had been very specifically designated as such.  We also 25 
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looked at frankly the history of the rezoning on the other side 1 

of Connecticut where the principle that the Zoning Commission 2 

at that time upheld was that consistency was the more important 3 

principle than nonconformity.  That was one of the cases which 4 

was literally just on the other side.  We looked at that case 5 

and we looked at this and we also looked at it in light of very 6 

strong policy in the Ward 3 plan that said that the zoning, one 7 

of the issues clearly that had come up in Ward 3 reflected in 8 

the Ward 3 element of the comprehensive plan was that zoning 9 

should not be inconsistent with the comprehensive plan and had 10 

specific language stating that one of the actions that should 11 

be taken is to correct or prevent inconsistencies between 12 

zoning and land uses potentially in the comprehensive plan.   13 

  So is there one policy that says in every case, 14 

there should not be a level of nonconformity?  We have 15 

obviously moved more in the line of trying to move toward 16 

consistency as being the over-riding, I think, principle of how 17 

we looked at the case and not looking at a specific project but 18 

obviously we're looking at this over time and looking at the 19 

record as it exists.  Here it wasn't just a question.  It was a 20 

question of low and moderate density, not a question, say, of 21 

medium to high density.  So there was a very clear disparity 22 

between the zoning and the comprehensive plan and that was kind 23 

of our over-arching principle that we used in our evaluation. 24 

  Jennifer, do you have any further comment on 25 
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that? 1 

  MS. McCARTHY:  Plus, I think the Office of 2 

Planning's position has always been that the generalized land 3 

use element, as the comprehensive plan says, ought to have the 4 

major role but that one also has to look at the body of the 5 

comprehensive plan and we felt that, although Sunrise in their 6 

submission had noted one or two aspects of the comprehensive 7 

plan that talked about housing for the elderly, the 8 

overwhelming body of statements in the comprehensive plan 9 

supported preservation of stable neighborhoods with existing 10 

character and density and that there was such an overwhelming 11 

body of statement in the comprehensive plan along those lines 12 

that that plus the land use element were strong enough to 13 

outweigh concerns about nonconformity.  But I think you also 14 

had some specific research. 15 

  MS. STEINGASSER:  Well, in looking at how the 16 

Zoning Commission ruled on the western side of these same three 17 

blocks, we looked to what the Commission was mindful of at that 18 

time.  At that time, OP did go into detail about nonconformity 19 

and the Commission felt that consistency was the over-riding 20 

principle on that side of the street.  So we worked within that 21 

same mind frame making a similar recommendation of R5B this 22 

time as was made in 1986.    I read from the record at that 23 

time.  "The Commission is mindful of OP's concerns about 24 

creating substantial nonconformity if the area is zoned R3," as 25 
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was petitioned at that time. 1 

  COMMISSIONER FRANKLIN:  Was there a nonconformity 2 

created? 3 

  MS. STEINGASSER:  Yes, sir.  "The Commission, 4 

however," it reads, "believes that the R3 zoning is not 5 

inconsistent with the comprehensive plan and that retention and 6 

preservation of housing in the area should be given utmost 7 

consideration."  And they did choose the consistency issue over 8 

the nonconformity at that time.  So there are cases where both 9 

elements were weighed and, as Andy was saying, we look at these 10 

projects using all elements of the comprehensive plan, both the 11 

policy map, the land use map, the District elements, and the 12 

ward plans, in weighing them in their physical context. 13 

  COMMISSIONER FRANKLIN:  What degree of 14 

nonconformity was created on the left side? 15 

  MS. STEINGASSER:  I don't know.  I don't have 16 

that information. 17 

  CHAIRPERSON MITTEN:  I'll speak for myself and 18 

see if anyone else would be interested in this.  I think what 19 

would be helpful is we want to be sure that what we're doing on 20 

three blocks on Connecticut Avenue fits in to a larger 21 

framework and we have cases that have been cited to us that 22 

seem to indicate that the contrary has been done numerous times 23 

in the past.  So what I would find helpful is if the Office of 24 

Planning could do us a service and look at these cases that 25 
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have been cited to say, well, okay, that's been cited but 1 

here's what happened there and here's what happened in that 2 

case, to give us comfort that this is an appropriate way to 3 

move forward on these three blocks on Connecticut Avenue. 4 

  MR. ALTMAN:  Let me just say that we looked at -- 5 

and obviously, I'd be happy to do that for you -- is when we 6 

looked at this, we didn't see this, I think, in as large a 7 

precedent setting sense as maybe you're viewing it because of 8 

in light of the very, at least from OP's opinion, the clear 9 

guidance provided in the comprehensive plan related to these 10 

three blocks.  I could see if we were looking at a very broad 11 

swath of land, a complete rezoning of an entire neighborhood, 12 

and concerns that would be there.  But given, frankly, the read 13 

of the comprehensive plan, the language that's so specific 14 

related to zoning and consistency, related to residential 15 

development, related to the fact that these are not immediately 16 

proximate to Metro stops and the map which was very clear, all 17 

those factors led us to say that this isn't precedential and 18 

will be something that could be broadly necessarily interpreted 19 

in every single case of how we would apply this standard to 20 

every consistency because I think we do have to look at in that 21 

context.  So we weren't as concerned in this instance because 22 

it seemed like there was so much that was clear to us.   23 

  I'm happy to provide those precedents, but just 24 

to answer your policy issue about whether we were concerned 25 
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about that, obviously we investigated it and thought through 1 

that issue and whether this represented a major shift or not 2 

and, of course, it does represent a way of looking at 3 

consistency with the comp plan. 4 

  CHAIRPERSON MITTEN:  I think we all appreciate 5 

the fact that it's a balancing of the recommendations that are 6 

in the comprehensive plan that needs to occur in zoning.  I 7 

have my own sense that there's been this long-standing practice 8 

about accommodating existing structures in the consistency 9 

process.  So if you could do something to make me more 10 

comfortable about the fact that this is -- and I know there are 11 

some cases that can be cited in the contrary, but it's my sense 12 

that there are many more instances where there's been 13 

accommodation made to existing structures.   14 

  So anything that you could do to help at least 15 

bring me along.  I don't know if the other Commissioners would 16 

be interested in that, as well, but our comfort level isn't 17 

high enough at the moment.  I feel and I'm sensing from some of 18 

the other Commissioners. 19 

  COMMISSIONER FRANKLIN:  I'd like to add, Madam 20 

Chair, that I'd be interested to know of other cases where the 21 

rezoning has led to what we are told is the nonconformity of 73 22 

percent of the property within the rezoned area.  I can 23 

understand that there may be what I would call incidental 24 

nonconformity taking place in the interest of a broader public 25 
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policy, but to have a situation where we're recommended to make 1 

73 percent of the property which is subject to this proceeding 2 

nonconforming is a different order of magnitude.  I'd like to 3 

know if there are precedents that go in that direction which I 4 

would hope would not be the case because I think a priori it 5 

seems unreasonable to me. 6 

  VICE CHAIRMAN HOOD:  Madam Chair, I also would 7 

like to just pose a question.  Maybe our corp counsel can help 8 

us -- well, can help me with this.  I'm going to propose a 9 

scenario.  If we go ahead and approve the down zone of the 10 

property, go ahead and approve the down zone of Connecticut 11 

Avenue three blocks or whatever, not dealing with the 12 

nonconformity, and Sunrise loses the appeal, I mean BZA, they 13 

lose the appeal, will they then have a recourse to come back by 14 

way of variances to the BZA to still go through with their 15 

project?  I think that will answer my fairness question, I 16 

believe.  Mr. Bergstein, if you follow where I'm going.  If you 17 

can help me with that. 18 

  MR. BERGSTEIN:  I know where you're going.  I'm a 19 

little hesitant to follow you down the road only because one 20 

thing I -- 21 

  VICE CHAIRMAN HOOD:  A whole lot of people are, 22 

so don't feel left out. 23 

  MR. BERGSTEIN:  I just have a concern.  Certainly 24 

one can request a variance to achieve zoning relief.  The one 25 
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thing that I've never researched is if the variance relief is 1 

inconsistent with the comprehensive plan, to what extent one 2 

relates to the other, particularly after a consistency rule 3 

making.  And so I don't feel comfortable in answering your 4 

question until I've given that scenario some thought. 5 

  COMMISSIONER FRANKLIN:  Mr. Bergstein, let me ask 6 

this question.  Maybe someone from the Office of Planning can 7 

answer it, too.  Suppose the comp plan to affect a very wide 8 

swath of land in the city, maybe four times the size of what 9 

we're talking about, and we were confronted with the fact that 10 

the comp plan, if the zoning were made consistent with it, 11 

would create nonconformity in 75 percent of the structures in 12 

that area.  Would you regard that as something that would be 13 

lawful for us to do? 14 

  MR. BERGSTEIN:  I think, generally speaking, 15 

nonconformity is a way of saving zoning actions from attacks of 16 

taking.  It actually is a form of grandfathering.  It says that 17 

the zoning action is going forward.  We're not requesting you 18 

to somehow physically change your building to conform to 19 

zoning.  We're permitting you to continue with that use and 20 

make reasonable improvements and it's only if the building is 21 

destroyed by act of God and more than 75 percent needs to be 22 

reconstructed that you would have to conform.   23 

  So it really is something that saves zoning 24 

actions from attach on constitutionality rather than, I think, 25 
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invokes a challenge for constitutionality.  So I don't believe 1 

that that type of massive degree of nonconformity would invoke 2 

at least a constitutional concern because you're not taking 3 

property.  You're not even effectuating an immediate reduction 4 

of the use of the property.  What you're saying is long term 5 

based upon possible scenarios, there may be limitations but the 6 

due process clause, the takings clause, does not prevent 7 

limitation on property.  It prevents a wholesale taking of 8 

what's referred to as the bundle of property rights.  I don't 9 

think creation of nonconformity by zoning action does that. 10 

  COMMISSIONER FRANKLIN:  I agree with what you 11 

say.  I was thinking of a different standard.  Maybe I 12 

shouldn't have said lawful.  I should have said reasonable.   13 

  MR. BERGSTEIN:  I think it's Office of Planning. 14 

  COMMISSIONER FRANKLIN:  That's not your 15 

department. 16 

  MS. McCARTHY:  In terms of reasonable, it is true 17 

that if you look somewhat on the legal, if you look at the 18 

cases that deal with nonconformity, the words most frequently 19 

used are wither away so the notion is -- which was part of our 20 

argument in this case -- that what you're looking for is to 21 

achieve consistency over the long run.  The fact that there may 22 

be buildings there now which aren't consistent just means that 23 

eventually, should they have an act of God or should they be 24 

torn down and rebuilt, then they will be rebuilt as conforming 25 
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but the wither away as it implies says you can keep on going 1 

for quite a while.  In some instances you have nonconformity 2 

with amortization schedules.  But our zoning regulations don't 3 

deal with.   4 

  So that was one reason why we changed the 5 

recommendation with regard to the Huntington and the Regency.  6 

We felt those were older buildings and, should they be rebuilt, 7 

there was the opportunity to rebuild them to make them more 8 

consistent with what the comp plan had clearly indicated was 9 

their desire or there was also the opportunity for all those 10 

property owners to go back to the city council in 2002 when we 11 

make the next set of recommendations about comprehensive plan 12 

amendments and make the argument that in fact low to moderate 13 

wasn't the appropriate designation for residential density on 14 

the site and that it should be raised to a higher density. 15 

  MR. ALTMAN:  I think just one quick point to 16 

answer Commissioner Franklin's question.  The issue here, of 17 

course, is the comprehensive plan which is your foundation for 18 

what you're doing in terms of subsequent zoning and looking at 19 

the city, analyzing it, looking at your generalized land use 20 

map, coming up with a comprehensive plan, is that you're 21 

looking forward and you have to be, I think, very careful in 22 

your comprehensive plan when you're designating land use that 23 

you do that in the right way and your policy is supportive of 24 

that because you are taking a longer view than the immediate.  25 
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You're not simply looking at what exists today and codifying 1 

that and then the zoning simply codifies that.  That's not a 2 

dynamic environment.  That's not a planning environment, a 3 

planning document. 4 

  So the notion here again is that this is not a 5 

case where we're bringing for you the comprehensive plan 6 

amendment or what our suggestions are for the comprehensive 7 

plan.  The question here is that we have a comprehensive plan 8 

that's taken that long view and has designated this area for 9 

very specific limited use designation along with supporting 10 

policies and text.   11 

  So the question before us wasn't am I in favor of 12 

this comprehensive plan designation for the area.  The question 13 

was what is the appropriate zoning that I believe would ensure 14 

that the zoning is not inconsistent with the comprehensive 15 

plan.  So I think the nation of how this answers your question 16 

is that you are looking at areas of the city where in fact 17 

there may be substantial amount of immediate nonconformity and 18 

what your zoning is, as Alan says, over time is to bring your 19 

planning, your zoning,a nd ultimately your development pattern 20 

into what your long-term vision is.   21 

  But I think we recognize the issue of 22 

grandfathering because that means if you're there today, you 23 

can remain and you can continue your use.  As long as that use 24 

is continuance, it's legal and it operates but that over time 25 
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you're saying the future of this area is one that's very 1 

different, which has its foundation again in the comprehensive 2 

plan.  So you may have substantial areas where there is 3 

immediate nonconformity.  This particularly affects are of, 4 

say, the waterfront properties where you have industrial uses. 5 

 You may have huge swaths of areas.  We're looking, for 6 

example, at parts of Buzzard Point.  Buzzard Point obviously 7 

doesn't have residential, it doesn't have office development, 8 

it has industrial.  They're grandfathered in but our future for 9 

that area is very different.  So you may have that where there 10 

may be substantial nonconformity but we are not saying that 11 

those uses should be discontinued, as is this case. 12 

  CHAIRPERSON MITTEN:  Just to be clear.  I mean I 13 

think we all appreciate that perspective.  It's just that it 14 

seems like that perspective hasn't always been the perspective 15 

in the past and, before we make what I think may be a 16 

significant departure from past decisions by the Commission, we 17 

just need you to bring us a little farther along to get our 18 

comfort level up.  Is that a response that you think you could 19 

get to us for our June meeting? 20 

  MR. ALTMAN:  Yes. 21 

  VICE CHAIRMAN HOOD:  Madam Chair, let me just ask 22 

for clarification.  They're asking for a motion to defer our 23 

decision.  If we're going to have something come back in June, 24 

I believe there are cases in front of the BZA.  Oh, I'm sorry. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 58 

 It's July. 1 

  CHAIRPERSON MITTEN:  July. 2 

  VICE CHAIRMAN HOOD:  I was going to say it was a 3 

moot point to even do this but now I see it's July.  Okay. 4 

  CHAIRPERSON MITTEN:  From my own perspective, I 5 

think I will be in a better frame of mind to make a decision on 6 

the request to postpone our decision until after the BZA case 7 

once I get some input from the Office of Planning.  We can make 8 

our decision on this at our June meeting, our decision on the 9 

request to postpone. 10 

  VICE CHAIRMAN HOOD:  I would be inclined, Madam 11 

Chair, to join you with your comments. 12 

  CHAIRPERSON MITTEN:  Is everyone in accord with 13 

that?  Okay.  Good. 14 

  The next case is Zoning Commission No. 00-30T, 15 

zoning changes to the downtown development district, Park II.  16 

Mr. Bastida. 17 

  MR. BASTIDA:  Madam Chairman, the Commission 18 

requested the same information from the Office of Planning 19 

regarding the Part II of affordable housing that was submitted 20 

for the record, and we, the staff, is requesting that you go 21 

ahead and try to make a determination on this case to complete 22 

it since the Commission adopted the other part at its April 23 

meeting. 24 

  CHAIRPERSON MITTEN:  All right.  We'll have to 25 
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see the way the discussion goes, but what we may end up with is 1 

some kind of conceptual agreement that the staff would have to 2 

write some specific language to accomplish because at this 3 

point I think we don't have language really in front of us any 4 

more. 5 

  MR. BASTIDA:  The staff would be glad to do that. 6 

 In addition, the Office of Planning presented it report late 7 

so we would like to waive the rules admitting the submittal of 8 

the Office of Planning report. 9 

  CHAIRPERSON MITTEN:  All right.  Basically, we 10 

need to reopen the record.  Is that right? 11 

  MR. BASTIDA:  No, because you requested the 12 

information so I don't think that you need to open the record 13 

but, if that's your wish, that's not a problem. 14 

  CHAIRPERSON MITTEN:  I just want to know 15 

technically what we need to do.  So we need to waive the Office 16 

of Planning report in. 17 

  VICE CHAIRMAN HOOD:  I make a motion we waive the 18 

report. 19 

  CHAIRPERSON MITTEN:  Second.  We have a motion to 20 

waive the Office of Planning report in.  All those in favor, 21 

please say aye. 22 

  (Ayes) 23 

  CHAIRPERSON MITTEN:  Those opposed, please say 24 

no. 25 
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  Mr. Bastida. 1 

  MR. BASTIDA:  Yes.  The staff would record the 2 

vote five to zero, Ms. Mitten moving and Mr. Hood seconding, 3 

Mr. Parsons and Mr. Franklin voting in the affirmative, Mr. 4 

Holman voting in affirmative by proxy. 5 

  VICE CHAIRMAN HOOD:  Madam Chair, can I just 6 

correct that?  I just said report.  It's Case No. 00-30T. 7 

  CHAIRPERSON MITTEN:  Okay.  Great. 8 

  VICE CHAIRMAN HOOD:  For the transcript. 9 

  CHAIRPERSON MITTEN:  Yes. 10 

  We were not of one mind about how to proceed with 11 

any changes to the combined lot development provisions at our 12 

last meeting.  The issues that we had expressed concern over 13 

were establishing the amount of money to be placed in escrow 14 

and how that amount would be determined and then we were also 15 

debating the timing of releasing the escrow funds and the 16 

mechanism for releasing the escrow funds.  So now the Office of 17 

Planning has come back to us with a supplemental report and we 18 

need to discuss it. 19 

  One of the things, in reviewing the file for this 20 

case, that I came across that I found to be-- it was a good 21 

thing to be reminded about was in the Committee of 100's 22 

submission where they said that the provisions proposed and 23 

discussion of the issue have yet to satisfactorily address how 24 

performance on housing would be enhanced by any changes.  So as 25 
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I was considering this, it was good to be reminded about that 1 

because I think the emphasis clearly has been on freeing up 2 

commercial development, and we just need to be mindful of the 3 

fact that the reason these provisions were put in place in the 4 

first place was really about facilitating residential 5 

development. 6 

  If I could just further perhaps give a context 7 

for this.  The combined lot development provisions that are in 8 

place now rely on the favorable economics of the office market 9 

to leverage the residential development.  By -- I think the 10 

term that's been used is delinking -- the commercial 11 

development and the residential development so we are 12 

sacrificing some of that leverage.  My reading of it is that 13 

there's really two kinds of leverage that have been afforded 14 

through the combined lot development provisions that are in 15 

place now.  They relate to actual dollars and then they relate 16 

to timing.  So in the proposal related to putting money in 17 

escrow, that aspect of the proposal focuses on the land value 18 

differential between commercial use and residential use, as has 19 

traditionally been the case, that commercial FAR is more 20 

valuable than residential FAR and significantly so.  So if we 21 

can get the escrow right, we can preserve that aspect of the 22 

combined lot development provisions that exist now.   23 

  The other issue as it relates to timing is really 24 

there's two aspects to that.  One is we want housing sooner as 25 
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opposed to later.  But the other thing that the current 1 

combined lot development provisions provide is that to the 2 

extent that timing doesn't make sense for residential 3 

development, it uses the commercial component to fill the 4 

economic gap there as well.  It's not just on the land 5 

component of the residential development.  It's on the 6 

improvements component.  The simplest way to look at a project 7 

is land and building.  If through the escrow we address the 8 

disparity between commercial and residential land values but to 9 

the extent that the economics, the market, doesn't support 10 

construction of housing at a particular time, these proposals 11 

don't address that. 12 

  So I just wanted everybody to have a sense of 13 

what we're dealing with to the extent that's helpful.  I guess 14 

the best thing to do now is to open it up discussion. 15 

  COMMISSIONER FRANKLIN:  Madam Chair, I think that 16 

your introduction is exceedingly helpful and very insightful.  17 

In essence, what we're talking about is some way of getting 18 

some financial resources into housing that aren't there and 19 

should be there, frankly, through a whole range of other 20 

instruments and approaches that probably are far more effective 21 

in the last analysis.  I'm very pleased to see the mayor's 22 

housing program and the indications that some financial 23 

incentives and waived tax statements are being proposed. 24 

  But in the January 25 report of the Office of 25 
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Planning on this subject, one of the attachments listed a 1 

number of recommendations for financial incentives that were 2 

developed by I guess it was the Mayor's task force on this 3 

subject which is a very complex subject and tax abatements was 4 

#1 on the list.  I'm very happy to say that that now has 5 

matured into a specific proposal by the mayor.  But there's tax 6 

exempt financing, there's credit enhancements, there's tax 7 

increment financing, recordation fee reduction and other more 8 

perhaps costly approaches like establishing a downtown housing 9 

support corporation, writing down land costs and the like.   10 

  So I think we have to approach this subject, 11 

which is a very complex one, with a reality check and that I 12 

don't think that what we're going to come up with, however well 13 

we might do our job, is going to be as powerful a stimulus to 14 

housing as some of those other approaches.  I hope that no one 15 

believes that if we do our job right here that they can ignore 16 

the real powerful stimuli that have to be developed to get 17 

housing developed.   18 

  CHAIRPERSON MITTEN:  I don't think that there's 19 

any danger of that because I think some of the ideas that were 20 

put forward by the downtown housing task force are going to 21 

become realized.  I guess the best thing that we can do is, 22 

knowing that there will be financial incentives provided is to 23 

establish a framework where we facilitate developers using 24 

those resources to build housing in a timely manner and, to the 25 
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extent that we think it's appropriate, to free up, at least 1 

from a timing perspective, commercial development.   2 

  So I guess one extreme approach that is not being 3 

recommended by the Office of Planning is we have to combine lot 4 

development provisions alone because the financial incentives 5 

will take care of it.  So that's an extreme approach.  But that 6 

approach preserves the leverage that exists to get housing done 7 

sooner because commercial development is to some extent driving 8 

it.  So the question is do we want to sacrifice the leverage 9 

given that there's these other incentives available or soon to 10 

be available? 11 

  COMMISSIONER FRANKLIN:  I'm not suggesting that. 12 

 I just think that I'm very skeptical that this leverage rule 13 

will bear fruit. 14 

  CHAIRPERSON MITTEN:  That the leverage -- 15 

  COMMISSIONER FRANKLIN:  The leverage will be 16 

effective. 17 

  CHAIRPERSON MITTEN:  Well, what I think is 18 

interesting is if you look at the projects that have gone 19 

forward in the area where development is occurring so far, you 20 

either have -- and this is probably an over-simplification but 21 

it's the best I could do with the projects that I could think 22 

of -- is you either have projects where, instead of doing 23 

combined lot, they're building the housing on the site where it 24 

was intended or to the extent that the differential between 25 
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commercial property values and residential property values is 1 

not significant, they're building all residential with some 2 

retail on the first floor.  But for the most part, they're not 3 

interested in combined lot development because they're just 4 

going to build residential on site more or less exclusively.   5 

  So I think what we're really looking at is moving 6 

ahead to those areas where perhaps even commercial might need a 7 

nudge.  The commercial component doesn't have the juice really 8 

to launch the residential component.  I think that's probably 9 

where this is going to mean the most.   10 

  Mr. Parsons, I think I interrupted you.  Did you 11 

have something? 12 

  COMMISSIONER PARSONS:  I didn't understand Mr. 13 

Franklin's remark.  The city didn't think these incentives 14 

would bear fruit or work.  Do you mean the mayor's or ours? 15 

  COMMISSIONER FRANKLIN:  No.  I mean the combined 16 

lot. 17 

  COMMISSIONER PARSONS:  You don't think it's worth 18 

trying at all? 19 

  COMMISSIONER FRANKLIN:  No.  I just wanted to 20 

introduce a note of skepticism.  I'm sorry.  I'm not saying I'm 21 

opposed to this.  I think it's going to really be a very 22 

marginal effect. 23 

  COMMISSIONER PARSONS:  I think, as I understand 24 

it, what the development community is waiting for is their 25 
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bottom line and the faster we can deliver whatever we can 1 

deliver to assist that bottom line.  It's not like waiting for 2 

Mr. Greenspan and friends to drop it another notch.  This is 3 

it.  It's either going to produce housing or it's not.  That 4 

is, in combination with the mayor's incentives and so forth. 5 

  Could we go to the Office of Planning's 6 

recommendation? 7 

  CHAIRPERSON MITTEN:  That would be great. 8 

  COMMISSIONER PARSONS:  Have them explain it. 9 

  CHAIRPERSON MITTEN:  Oh, you want an explanation? 10 

  COMMISSIONER PARSONS:  Sure, because they said 11 

they met with the developers round table and came up with these 12 

recommendations and I wondered whether this represents some 13 

kind of consensus.  It seems to imply that.  If we do this, did 14 

the round table feel it would work and be helpful? 15 

  MR. ALTMAN:  Why don't I ask Art Rogers to make 16 

the presentation of the report.  I do want to say one thing 17 

which is certainly there's benefit to the office developer.  18 

That's clear.  But what we also heard, and Art will go into 19 

some detail, is that the residential developers also saw 20 

benefit to this.  You're absolutely right.  Taken alone, this 21 

isn't -- the question is the combination of incentives.  Are 22 

they together powerful enough for a substantial developer?  Art 23 

can talk about some of the feedback we've received. 24 

  The answer to your question, Mr. Parsons, is that 25 
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yes, there is a consensus.  We did meet with both housing 1 

developers, office developers, to come up both with the formula 2 

and to ensure that there were the protections, the protections 3 

that the residential development, although you can't force it 4 

to occur, but there be as much incentive as possible to occur 5 

which is why the proposal before you, both in terms of the site 6 

accepting that additional residential density, in terms of the 7 

escrow account being established and tied to that site so even 8 

if the site is sold to someone else, they would come in and 9 

there'd still be the financial incentive to do this. 10 

  But why don't I ask Art to walk through.  11 

Unfortunately, what you for some reason did not receive in your 12 

packet -- oh, you did receive it.  Okay.  You have the matrix? 13 

 Okay.  Good.  I wasn't sure you had that.  Art. 14 

  MR. ROGERS:  Hi.  For the record, my name is Art 15 

Rogers.  I'm with the Office of Planning. 16 

  I guess what I'd like to do is first sort of step 17 

back and talk a little bit about why changes to the combined 18 

lot were proposed in the first place.  Under the current 19 

regulations, the office developer could not get their C of O 20 

until the housing has received its C of O.  Just for a quick 21 

review, the obstacles that created were basically this.  The 22 

office developer had difficulty getting investors when control 23 

over their project was removed because they  have to wait for 24 

another project to be completed.   25 
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  And on the housing side, a housing developer 1 

would have to purchase the land at office prices and then 2 

negotiate a combined lot deal.  So they, too, had to be very 3 

well funded and they had to commit guarantees to the office 4 

developer that they were going to go forward and so basically 5 

what this required is -- and there is one closed combined lot 6 

deal right now.  But what it required is two very well funded 7 

organizations to accept the risks that are weighed on both 8 

sides.   9 

  So the idea of relaxing the combined lot 10 

regulations was that by freeing up some of this risk, yes, it 11 

makes the office developer to move forward a lot sooner and 12 

less restrictive to them and, therefore, it also relieves the 13 

housing developer of the guarantees that they would have to 14 

give to the office developer and, instead, it places, as we 15 

stated, the covenants on the property and in this current form 16 

right now establishes an escrow that we think has sufficient 17 

value to it at the minimum, that over time the escrow is going 18 

to be a good chunk of change that people can't ignore and that 19 

itself will make the housing go forward. 20 

  So that said, there are basically a couple of 21 

things that the round table discussed and had some, I would 22 

say, majority agreement on from both the housing developers and 23 

the office developers.  First, that of course there be the 24 

covenant on the land and that there be no way to essentially 25 
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remove this, that an owner who accepted the covenant would 1 

basically be placing a voluntary self-imposition on their 2 

property, that they did this of their own free will, it's 3 

essentially a self-imposed hardship.  And so, therefore, they 4 

couldn't get relief through the BZA or however. 5 

  The next thing was the deposit of all the 6 

compensation into the escrow account and that the escrow be 7 

tied to the covenant and the property and that in cases where 8 

you could say it was a less than arm's length transaction, a 9 

developer subdividing their lot or whatever, that there be a 10 

formula established to put down a minimum value into the escrow 11 

account.  Initially it was proposed that it be 25 percent of 12 

the housing value with a flat fee minimum of, say, $10.   13 

  The problem with that, we felt, was that in some 14 

areas the value of houses is so low that it would always float 15 

down to that $10.  And so, therefore, it was proposed that it 16 

be tied to 25 percent of the value of the office that is being 17 

relieved of their housing requirement.  So, for instance, in 18 

the pen quarter where values are probably in the $80 to $100 19 

range per FAR foot, we would be talking about $20 - $25 minimum 20 

into the escrow account. 21 

  North of Massachusetts, it's a little bit more 22 

difficult to say because there is so little development going 23 

on up there.  But it was felt that by tying it to the 24 

commercial value, we were establishing a minimum floor that 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 70 

would really provide value in the escrow account. 1 

  Again, we felt that being able to draw on the 2 

account at 50 percent of completion as certified by the project 3 

architect and then reviewed by the zoning administrator made 4 

sense.  It actually is an improvement to the housing 5 

developers.  They get their money sooner which reduces their 6 

construction debt and so on and so forth.  So in a sense, we 7 

might be reducing the negotiating strength of the office 8 

developers but on the flip side, we're providing the monies to 9 

them sooner than what the office developer would permit. 10 

  And then basically that all these documents, the 11 

appraisal that determined the value of the commercial property, 12 

the covenant, the escrow, the District would all have approval 13 

authority of those documents so we could feel that our 14 

interests were protected.  I think you probably have in your 15 

packet, there was one note of opposition from Charlie Doctor of 16 

the downtown housing NOW Committee but that was, I think, the 17 

one lone exception to the other people attending the meeting. 18 

  MS. McCARTHY:  And that Charlie's objection was 19 

basically just his fear that he wanted to see some subsidies, 20 

the tax incentives that the council is considering, put into 21 

place before he was feeling comfortable with the combined lot. 22 

 But our feeling was the combined lot is such a burden on the 23 

housing developer in terms of the amount of time it makes the 24 

housing developer wait for that contribution to come from the 25 
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commercial office developer that it made sense to provide 1 

flexibility there, and our major fear before had been the less 2 

than arm's length transactions and we had tried to get some 3 

agreement on a minimum formula before and had been 4 

unsuccessful.    But I think when the Commission 5 

asked the last time and indicated that they were clearly 6 

uncomfortable with that, it provided some impetus and when we 7 

sat there in the meeting and worked around various formulas, 8 

they were willing to agree to the 25 percent of the value of 9 

the additional commercial that they will be getting as the 10 

floor and the, of course, the housing developer, it's up to 11 

them to conclude that transaction at whatever level makes it 12 

worthwhile for them to accept that additional housing 13 

requirement and covenant on their property.   14 

  But the advantage of doing it this way is not 15 

only that we protect from less than arm's length transactions, 16 

it's also that by not having that money be foregone, we were 17 

removing any possible legal concern, which was also Charlie 18 

Doctor's problem.  He said if it looks like this is a deal 19 

that's structured where the housing developer is only getting 20 

this money in exchange for having agreed to this additional 21 

burden of the additional housing on their site and then the 22 

money which was the consideration for that is taken away, can't 23 

that person go back and say, therefore, I shouldn't have to 24 

have a covenant with this extra requirement for housing on my 25 
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property because the money has been taken away.   1 

  So we felt comfortable now that this guarantee 2 

was there that this be a more than nominal sum that we could 3 

remove that timing requirement. 4 

  COMMISSIONER PARSONS:  Will this require another 5 

hearing?  I just thought about that.  Is this a substantial 6 

enough change that a hearing is required? 7 

  CHAIRPERSON MITTEN:  Mr. Bergstein has left us so 8 

we can't get the legal perspective on that. 9 

  VICE CHAIRMAN HOOD:  I just have one quick 10 

question which we're doing this if you don't mind. 11 

  CHAIRPERSON MITTEN:  As long  as it's going to 12 

help answer the question. 13 

  COMMISSIONER PARSONS:  By the way, I hope the 14 

answer is no because then it sounds like July and then August 15 

and September.  Before we know it, there's no housing because 16 

we delayed. 17 

  CHAIRPERSON MITTEN:  Mr. Hood, what was your 18 

question? 19 

  VICE CHAIRMAN HOOD:  My question is very general. 20 

I wanted to know, I'm concerned about the money that the 21 

commercial developer would have to pay the residential 22 

developer to suffice for the residential part.  Did we ever 23 

decide what kind of account -- not just that that money will go 24 

into the general fund because once the deadline shows up, the 25 
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money is lost.  I believe a lot of things do happen with money 1 

that goes into the general fund.  Will there be a separate 2 

account somewhere? 3 

  MS. McCARTHY:  That was yet another concern that 4 

Charlie Doctor and others at the meeting had voiced, that we 5 

were talking about going into an earmarked account of the 6 

downtown housing production fund and they felt that was not an 7 

acceptable situation and then it would be forfeited.  And so 8 

this notion now is you put the money into a separate escrow 9 

account, it's looked after by a third party escrow agent just 10 

like other types of escrow are, and that it's not forfeited at 11 

any point in time.  The housing developer gets that money, has 12 

access to that money and, when they are able to do the housing, 13 

they proceed.   14 

  It would be nice if we could also figure out some 15 

sort of timing requirement to assure that, to push that along, 16 

but every way we could think of, there were risks running with 17 

having to forfeit the money and so we thought it was just 18 

better to require that the money be a substantial enough sum 19 

that both parties were going to think seriously about their 20 

ability to produce housing when they accept that sum. 21 

  VICE CHAIRMAN HOOD:  Thank you. 22 

  CHAIRPERSON MITTEN:  Now that Mr. Bergstein is 23 

back, there was a concern raised, Mr. Bergstein, that where we 24 

are -- I mean not that we're really -- we haven't done anything 25 
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yet today other than have a discussion but given the direction 1 

that the recommendations for the combined lot development have 2 

gone, do you feel that there's any necessity to have another 3 

hearing or do you think it's still within the framework of the 4 

original case? 5 

  MR. BERGSTEIN:  I know I should know this, but 6 

what's the primary difference between what OP has proposed and 7 

what you had under consideration before?  The standard is 8 

whether or not persons who were advised of the hearing had an 9 

opportunity to fairly comment upon the subject matter and, in 10 

essence, could have contemplated the type of change that you're 11 

considering.   12 

  The other wrinkle in this is always that there's 13 

always another round of comment in a Zoning Commission rule 14 

making.  There's the oral comment that you have in terms of 15 

hearing but, in addition, there's the comment period that 16 

follows the proposed notice and it's the proposed notice -- and 17 

this has not been proposed yet.  Am I correct?   18 

  CHAIRPERSON MITTEN:  Correct. 19 

  MR. BERGSTEIN:  So, in essence, that second round 20 

of comment based upon this change has not even been published. 21 

 The charter requires that you give a summary of the changes to 22 

the proposed rules, not a word by word description, and whether 23 

or not the change could have fairly been contemplated within 24 

the summary of changes and the options that the summary of 25 
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zoning action might have contemplated and that persons would 1 

have been afforded an opportunity to fairly respond to that I 2 

think is the issue. 3 

  But in a sense, the prerogatives are a little bit 4 

wider for zoning because there is a second period of written 5 

comment that would follow based upon the actual publication of 6 

this as a proposed rule with this change. 7 

  CHAIRPERSON MITTEN:  Thank you, Mr. Bergstein.  I 8 

think that given that probably the Office of Planning has been 9 

in consistent if not contact with the folks that are interested 10 

in this case and that there is the opportunity for additional 11 

review of the proposed order, I think we're fine without an 12 

additional hearing. 13 

  Maybe I'll just put some comments out for the 14 

other commissioners to react to.  In terms of the proposal as 15 

it relates to the minimum amount of money to be put in escrow, 16 

my feeling is that 20 percent of the commercial value is too 17 

low and, while I think it's definitely on the right track to 18 

tie the escrow to the commercial value because that's really 19 

what's driving it, I think that if you set a minimum that's too 20 

low and you have the greater of the minimum by formula or 21 

transaction, then developers will figure out a way to avoid the 22 

transaction and go for the minimum if that's desirable.   23 

  So I would actually rather just have a formula 24 

that we're comfortable with and not become involved in 25 
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transactions per se.  So I would suggest that the amount of 1 

money that should be put in escrow would be 50 percent of the 2 

commercial value of the -- I guess the sending site is what 3 

we're calling it -- and that the value be the assessment on a 4 

per square foot of commercial FAR because if you -- I mean I'm 5 

an appraiser and I know that it's going to be problematic if 6 

you bring appraisers into the process because it's potentially 7 

not fair to everyone and the assessments are bound to be fair. 8 

 So I think we can, even if it requires a specific request 9 

because the assessment doesn't denominate the value that way, I 10 

don't think that's an unfair burden to ask of the Office of Tax 11 

and Revenue on an occasional basis to provide that.  So I would 12 

be in favor of the minimum being 50 percent of the value of 13 

commercial FAR on the sending site and that that value be 14 

established by the Office of Tax and Revenue. 15 

  COMMISSIONER FRANKLIN:  You're talking about 50 16 

percent of the incremental value? 17 

  CHAIRPERSON MITTEN:  Yes.  The price per square 18 

foot of commercial -- 19 

  COMMISSIONER FRANKLIN:  The additional value made 20 

available by not having the housing. 21 

  CHAIRPERSON MITTEN:  Yes.  Right.  Exactly. 22 

  COMMISSIONER FRANKLIN:  Not the entire value. 23 

  CHAIRPERSON MITTEN:  Correct.  Whatever the 24 

differential is that's being gained through combined lot 25 
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development. 1 

  COMMISSIONER PARSONS:  I guess you went too fast 2 

for me.  I don't understand.  You've increased it from 25 to 50 3 

percent? 4 

  MR. BASTIDA:  Well, the proposal that's been made 5 

by the Office of Planning is that the amount put in escrow be 6 

the greater of whatever compensation the owner of the sending 7 

site and the owner of the receiving site, whatever they agree 8 

to as a transaction price or 25 percent of the appraised value 9 

of the commercial use on the sending site that's created 10 

through the transfer.  I'm suggesting a simplification which is 11 

eliminating any actual transaction price and just use a formula 12 

and that the formula be 50 percent of the commercial FAR that's 13 

being gained on the sending site. 14 

  COMMISSIONER PARSONS:  So why do you choose 50? 15 

  CHAIRPERSON MITTEN:  Well, I did a whole bunch of 16 

scenarios that I thought were possible.  Just to take the 17 

example that's in the Office of Planning report at page two, if 18 

you do the numbers on site #1 and you're gaining FAR at the 19 

rate of $100 per square foot of FAR and you're giving up 20 

density at the rate of $30 per square foot of FAR, which is the 21 

difference between the commercial that you're getting and the 22 

residential that you're sending to someone else, then the 23 

difference is $140 per square foot of FAR.  Well, it's $70 per 24 

square foot of FAR that you're gaining.  So it's $70 per square 25 
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foot of FAR times 20,000 square feet which is two FAR and a 1 

10,000 square foot site.    So then in the case of them 2 

putting 25 percent of the commercial value in escrow, even 3 

though what they're gaining is worth 70, all they've put in 4 

escrow is 25.  So what I'm saying is they can afford to pay 5 

more than that.  So in that case, even with my suggestion, 6 

they'd only be putting $50 in escrow even though what they're 7 

getting is worth $70. 8 

  COMMISSIONER PARSONS:  I think I'll leave this to 9 

you.  This is your business. 10 

  CHAIRPERSON MITTEN:  I won't give you another 11 

dollar example, but I also did it narrowing the gap 12 

significantly between commercial and residential and it does 13 

not become overly burdensome as long as there's a differential, 14 

which there has to be a differential to drive a combined lot 15 

development.  As long as there's a significant differential, 16 

you're not over-burdening the commercial site by saying 50 17 

percent. 18 

  COMMISSIONER FRANKLIN:  Well, Madam Chair, I 19 

agree with your approach in eliminating a transaction as a 20 

basis for determining this because transactions can be arranged 21 

in such a way that, first of all, it's very hard to tell what 22 

actually is happening. 23 

  CHAIRPERSON MITTEN:  Right. 24 

  COMMISSIONER FRANKLIN:  So it would be a clearer 25 
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and more administrable standard to have a definite amount 1 

determined as you have suggested.  Whether it's 50 percent or 2 

not, I guess is something that's very hard to determine. 3 

  CHAIRPERSON MITTEN:  I mean I don't know how you 4 

feel about 25 percent. 5 

  COMMISSIONER FRANKLIN:  I agree that's too low. 6 

  CHAIRPERSON MITTEN:  Okay.  I mean what we could 7 

do is, if you're interested, we could ask for some additional 8 

input from the Office of Planning on where it makes sense to 9 

fall out between 25 percent being too low and 50 percent being 10 

either the right amount or too high.  If you want, we could ask 11 

for that.  Otherwise, if we go forward, I'll at least put that 12 

to a vote unless you want some additional information. 13 

  COMMISSIONER FRANKLIN:  If you can just educate 14 

me at least how that would be determined.  You mentioned 15 

earlier something about the Assessment Office and appraisal.  16 

How would that be determined?  I mean the process by which that 17 

mathematical  calculation occurs. 18 

  CHAIRPERSON MITTEN:  Well, the way that any kind 19 

of land valuation occurs is the land value is a function of 20 

what you can build on it.  So typically, land values are 21 

denominated in dollars per square foot of FAR.  So the 22 

Assessment Office presumably, if they're following normally 23 

accepted appraisal principles, which I believe they are, would 24 

denominate their land values in terms of dollars per square 25 
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foot of FAR.  They might break it down between commercial and 1 

residential on sites that have two different uses that are 2 

permitted and one of which is required.  I don't know.  The 3 

only number that's available to the general public is the 4 

amount.  This site is assessed for $1 million.   5 

  How they come to that number is why they would 6 

probably have to be asked in a letter or something to give the 7 

breakdown for that particular site.  But what you have is the 8 

thing that makes it, to me, preferable, is the Assessment 9 

Office is required to appraise to market value and then they 10 

have to be equitable in their assessment.  So you know that 11 

there's some consistency among land assessments all over down 12 

town because of that requirement. So I think it won't become a 13 

debatable point then what the value is and the developers don't 14 

have to go out and hire an appraiser and all of that and then 15 

that'll be one less thing to be disputed. 16 

  COMMISSIONER FRANKLIN:  So what we're talking 17 

about here is a figure that reflects some increment in land 18 

value. 19 

  CHAIRPERSON MITTEN:  Yes. 20 

  COMMISSIONER FRANKLIN:  Derived under this 21 

procedure you've suggested.  And that increment in land value 22 

of the sending site is to enure to the benefit of the receiving 23 

site. 24 

  CHAIRPERSON MITTEN:  Yes. 25 
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  COMMISSIONER FRANKLIN:  And the basis for it's 1 

being enuring to the value of the receiving site is what? 2 

  CHAIRPERSON MITTEN:  The example that the Office 3 

of Planning has I think illustrates it very well, which is the 4 

sending site is getting rid of something, sending something of 5 

relatively less value and gaining  something of higher value.  6 

And that's why the value of what's being gained drives this 7 

deal because that's how we maintain at least some of the 8 

leverage that currently exists in the combined lot development 9 

provisions which is we're leveraging the commercial value to 10 

support the residential value. 11 

  COMMISSIONER FRANKLIN:  And the receiving site, 12 

in the absence of -- if you could just sort of carry the 13 

scenario further.  Suppose this additional incentive were not 14 

available because it's the assumption that the receiving site 15 

would not be developed at all or would be developed for uses 16 

other than housing. 17 

  CHAIRPERSON MITTEN:  There's two things.  One is 18 

in the scenario that I think currently exists, particularly in 19 

housing priority area C, is if you're going to have a housing 20 

site in housing priority area C where land values are very 21 

high, the only way to acquire that site is to pay commercial 22 

values because the bulk of the density is for commercial use, 23 

so if the differential is $100 per square foot of commercial 24 

FAR versus $30, $40, $50 for residential, then you're paying at 25 
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the rate of $100 and you're only going to have something, if 1 

you do all residential there, it's going to be worth $30, $40, 2 

$50.  So somebody has got to fill that gap and this way we're 3 

saying the sending site will fill most of that gap.  Most, if 4 

not all, of that gap. 5 

  COMMISSIONER FRANKLIN:  Great if it works. 6 

  CHAIRPERSON MITTEN:  Great if it works.  That's 7 

right.  I mean the thing is unfortunately, some of this is 8 

experimentation.  We're trying things.  They tried combined lot 9 

development with the provisions that are in place.  We learned 10 

from experience and what we may find is that this is not a good 11 

mechanism.  After we try this, if this doesn't work, I would 12 

say that it's not a good mechanism.  But I think it's worth a 13 

try. 14 

  COMMISSIONER FRANKLIN:  Worth a try.  Would it 15 

move us along if I made a motion to that effect?  Do you want 16 

to just have further reports or discussions? 17 

  VICE CHAIRMAN HOOD:  Let me just ask.  Going from 18 

25 percent to 50 percent, I think you were saying, Madam Chair, 19 

you mentioned that maybe we can go to the Office of Planning 20 

report.  Not that I'm dibbling and dabbling.  I would really 21 

rather leave it with you but I think also we want to make sure 22 

that we get other comments. 23 

  CHAIRPERSON MITTEN:  Sure. 24 

  VICE CHAIRMAN HOOD:  On exactly what happens with 25 
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this 25 percent.  I'll be the first to tell you I'm not all up 1 

on it.  I have to go along with Mr. Parsons and have to yield 2 

to you on that.  But I just wonder if we go to OP and they give 3 

us a report or their point of view or point of view out there 4 

from the task force or whatever, and they can come back and we 5 

can see if we're in line with whether this should be 35 percent 6 

or 40 percent or should we go with the 50 percent. 7 

  CHAIRPERSON MITTEN:  That's fine. 8 

  VICE CHAIRMAN HOOD:  And I'm not questioning you. 9 

 I'm just saying I want to make sure. 10 

  CHAIRPERSON MITTEN:  I'm not acting in an expert 11 

capacity in my role here, so I would appreciate that people who 12 

are experts and acting in that capacity would put something in 13 

the record. 14 

  COMMISSIONER FRANKLIN:  You're much too modest, 15 

Madam Chair. 16 

  VICE CHAIRMAN HOOD:  And I wanted to say I'm 17 

perfectly fine with going with 50 percent, but I didn't want 18 

the Commission to be -- we go 50 percent this time and we find 19 

out after all the stats come back in that we should have maybe 20 

done 40 and then we have to go back and retract what we've 21 

already done.  I'm perfectly prepared to go with 50 but I also 22 

want to make sure we vote once, I guess. 23 

  CHAIRPERSON MITTEN:  That's fine.  If everyone is 24 

in agreement about getting some additional information, what 25 
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we'd like to do is have some support for something more than 25 1 

and perhaps as much as 50 percent and while we're at it, I 2 

think we should reopen the record, not just to a report from 3 

the Office of Planning, but a report from any other interested 4 

parties on these particular points.  If there's anything 5 

problematic about using assessments, I'd be interested in 6 

knowing that.  And if there's any reason why we should not go 7 

with just a formula, perhaps we could get some input about 8 

that. 9 

  VICE CHAIRMAN HOOD:  Madam Chair, can I ask you, 10 

when you say go with the formula, what is the formula? 11 

  CHAIRPERSON MITTEN:  Well, the formula would be 12 

that the amount of money put in escrow would be a function of 13 

the value of the commercial density being gained on the sending 14 

site.  So it's going to be some percentage between 25 and 50 15 

percent. 16 

  VICE CHAIRMAN HOOD:  So it'll be the percentage 17 

of the amount -- I'm just trying to write it out. 18 

  CHAIRPERSON MITTEN:  Sure.  A percentage of the 19 

value of the commercial density being gained on the sending 20 

site. 21 

  VICE CHAIRMAN HOOD:  Percentage of the value.  I 22 

mean times what or divided by what? 23 

  CHAIRPERSON MITTEN:  It's the value of the 24 

commercial density being gained on the sending site times a 25 
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percentage yet to be determined between 25 and 50. 1 

  VICE CHAIRMAN HOOD:  Okay. 2 

  COMMISSIONER FRANKLIN:  Madam Chair, I'm just 3 

looking again at the Office of Planning report in connection 4 

with that formula.  Maybe I'm not reading it correctly but in 5 

their recommendation on page four, when they talk about the 25 6 

percent, they say 25 percent of the appraised value of the 7 

highest and best use of the lot relieved of its housing 8 

requirement which sounds to me like 25 percent of a total 9 

value, not just the incremental. 10 

  CHAIRPERSON MITTEN:  Let's ask them if that's 11 

what they meant. 12 

  MR. ROGERS:  No.  It is the increment that it's 13 

being relieved of.  If you look at the formula, it is 25 14 

percent times the value of the land on a per square basis, the 15 

$100 times the two FAR. The two FAR is what's being relieved.  16 

That's the increment right there.   17 

  COMMISSIONER FRANKLIN:  I just wanted to clarify 18 

that because of the language on page four. 19 

  CHAIRPERSON MITTEN:  So then the question becomes 20 

the timing issue.  We're going to explore the amount.  Let's 21 

discuss the issue about timing.  We have a number of different 22 

proposals related to when the money would be released from 23 

escrow to the receiving site and also, to the extent that that 24 

housing development doesn't go forward, when will the money in 25 
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escrow be, I guess, available to the District to use?  Probably 1 

the best place to look is in the matrix that's attached to the 2 

Office of Planning report.   3 

  It strikes me that releasing the escrow to the 4 

housing developer at 50 percent completion is quite fair 5 

because by that time, you're assured that the project is going 6 

forward and if you wanted to wait until the project was 7 

completed, that's that much longer and that much more 8 

burdensome to the housing developer to wait.  Any thoughts 9 

about that aspect of it? 10 

  COMMISSIONER FRANKLIN:  Well, my only concern was 11 

whether maybe 50 percent is too late in the process. 12 

  CHAIRPERSON MITTEN:  Okay. 13 

  COMMISSIONER FRANKLIN:  I think you're pretty 14 

well committed when you're at some point less than 50 percent. 15 

  CHAIRPERSON MITTEN:  Here we are debating 16 

percentages again. 17 

  COMMISSIONER FRANKLIN:  Yes.  But I think that 18 

maybe we can get some insight into that. 19 

  CHAIRPERSON MITTEN:  Okay. So something between 20 

just plans and 50 percent completion that would be an 21 

appropriate time to release.  If there were something like I 22 

remember when we were doing Woodie's, we had this notion of I 23 

think it was certificate of core completion so if there was 24 

something like that, some stage in the construction where 25 
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somebody wouldn't have to come along and evaluate a percentage 1 

but if they had cleared some specific hurdle, that might be 2 

helpful.  Are you onboard with that? 3 

  COMMISSIONER FRANKLIN:  Yes. 4 

  CHAIRPERSON MITTEN:  Okay.  In terms of if the 5 

development doesn't go forward, when that would be available. 6 

  COMMISSIONER FRANKLIN:  And to whom. 7 

  CHAIRPERSON MITTEN:  And to whom. 8 

  COMMISSIONER PARSONS:  I don't understand this.  9 

I thought it was a covenant tied to the land and the money was 10 

with it. 11 

  CHAIRPERSON MITTEN:  Well, there's two aspects of 12 

it.  One is that -- unless someone has a different notion about 13 

the first aspect, I think the proposal is that once the sites 14 

are tied together and the money is put in escrow, the receiving 15 

site is covenanted to provide whatever was transferred to the 16 

sending sight basically in perpetuity because there's not going 17 

to be any relief.  That's permanent.  Whether the housing goes 18 

forward with the money in escrow or not, it's basically it's 19 

been permanently rezoned for housing.  20 

  Then the other aspect of it is if the 21 

circumstance occurs that the development of the housing doesn't 22 

go forward within a certain time frame, then the escrow money 23 

becomes available to the District or goes into the trust fund 24 

or something in order to have basically the money go out of the 25 
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hands of the developer, not to say that it was actually in 1 

their hands.  It was -- what was that word that we had earlier? 2 

 I don't remember.  It was Mr. Franklin's word. 3 

  COMMISSIONER PARSONS:  Presumptive. 4 

  CHAIRPERSON MITTEN:  Presumptively in their 5 

hands.  But then it's actually the escrow is drawn down by the 6 

District. 7 

  COMMISSIONER PARSONS:  I don't understand that.  8 

I object to that.  Why isn't that money available to the 9 

developer of the site forever? 10 

  CHAIRPERSON MITTEN:  Forever.  That's one 11 

proposal.   12 

  COMMISSIONER PARSONS:  Yes. 13 

  CHAIRPERSON MITTEN:  So no matter how long it 14 

takes, that money will be sitting there waiting for you. 15 

  COMMISSIONER PARSONS:  We're talking about 16 

downtown Washington here, not the farms of Poolesville.  We 17 

want housing on that site.  If you take the money away, what 18 

have you accomplished? 19 

  CHAIRPERSON MITTEN:  You've put a covenant on 20 

their site that says you have to have housing there. 21 

  COMMISSIONER PARSONS:  Yes. 22 

  CHAIRPERSON MITTEN:  And the idea is that by 23 

telling them their money is going to not be theirs in a certain 24 

time frame, that's supposed to be part of the motivation to get 25 
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them to do it in a timely manner. 1 

  COMMISSIONER PARSONS:  Yes. 2 

  CHAIRPERSON MITTEN:  And so to the extent that 3 

you never take the money away, the housing is going to be 4 

perpetually a function of market conditions. 5 

  COMMISSIONER PARSONS:  I can see what's going to 6 

happen here.  Developer says I can't build.  Take the money 7 

away and be back here for rezoning the next month.  Got to 8 

build an office building.  See, I told you this wasn't going to 9 

work.  It's failed.  Isn't that what's going to happen?  I'd do 10 

that.  I got a way out of this.  They're going to take the 11 

money away. 12 

  CHAIRPERSON MITTEN:  The only way that that will 13 

not happen is if the Zoning Commission refuses to rezone.  14 

Maybe you'll still be here. 15 

  COMMISSIONER PARSONS:  I missed this step.  I'll 16 

be here. 17 

  MR. BERGSTEIN:  Well, even if there was rezoning, 18 

there would still be a covenant. 19 

  CHAIRPERSON MITTEN:  Oh, good point. 20 

  COMMISSIONER FRANKLIN:  In favor of the District. 21 

  MR. BERGSTEIN:  That's right. 22 

  COMMISSIONER PARSONS:  Yes.  Until we get a 23 

change to the comprehensive plan that says all covenants are no 24 

longer covenanted. 25 
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  CHAIRPERSON MITTEN:  We learned through something 1 

related to the Connecticut Avenue down zoning that it requires 2 

that one of the parties to the covenant seek enforcement. 3 

  COMMISSIONER HOLMAN:  Let me ask Ellen.  How many 4 

sites are we talking about here, Ellen?  Twenty, five, 10? 5 

  MS. McCARTHY:  Where the combined lot would be 6 

likely to take place? 7 

  COMMISSIONER PARSONS:  Yes. 8 

  MS. McCARTHY:  It could be a sizable number if 9 

you include sites north and south of Massachusetts Avenue.  I 10 

mean that was our whole idea when the DDD was enacted was put 11 

that increment of housing on top and then allow people to do 12 

combined lots so that they could put all the housing on one 13 

site and all the commercial on the other.  That's one reason 14 

why we thought better of our original notion of having the 15 

money disappear at the end of a certain time was although it 16 

had a certain attractiveness in terms of self-selection of the 17 

housing developer, that nobody was going to volunteer to take 18 

that money knowing that it was going to disappear in eight 19 

years unless they were ready to go or close enough to be ready 20 

to going that they could feel confident that they could last 21 

through perhaps a down cycle or an up cycle in interest rates 22 

and still be able to do something on the back side of that 23 

within eight years.    But we were concerned about the 24 

fact that if the money disappeared, it would then give 25 
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additional impetus to them coming back and saying, I should be 1 

released from my covenant.  I should be released from any 2 

obligation because now I don't even have the money to build 3 

this or that they would have flipped it to somebody else with 4 

the money having disappeared and then that person would come 5 

back and say, Hey, I have this site with this zoning 6 

requirement on it but no money. 7 

  On the other hand, presumably the person that the 8 

site is flipped to will have paid less for it because they know 9 

that there's that housing requirement on it. 10 

  COMMISSIONER FRANKLIN:  What is the escrowee 11 

going to invest this money in?  Some high tech stocks?  I mean 12 

it's probably going to be invested in treasury paper.  Correct? 13 

 Which doesn't necessarily keep pace with inflation.  So after 14 

a period of years, that money is going to look less and less 15 

attractive or helpful. 16 

  MS. McCARTHY:  You mean so there's some natural 17 

incentive to use it quickly because it'll be worth less over 18 

time? 19 

  COMMISSIONER FRANKLIN:  I suspect so.  I mean 20 

it's just that if we have a scenario that we entertain about 21 

the way in which the District is developing, the land prices 22 

will basically grow faster than this money in escrow, I assume. 23 

  CHAIRPERSON MITTEN:  Well, if you believe that 24 

the real estate market is cyclical, then -- I mean I had 25 
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occasion to look at land prices from 20 years ago and the trend 1 

has definitely been that we've made a steady progression but if 2 

you look at it only in the last 10 years, then we've been 3 

through a serious recession and down turn in values and now 4 

we're coming back to where we were 10 or 12 years ago.  So it 5 

just depends on where you are in the cycle. 6 

  COMMISSIONER FRANKLIN:  Also where you are in the 7 

city, I suppose. 8 

  CHAIRPERSON MITTEN:  Yes. 9 

  COMMISSIONER FRANKLIN:  Well, we're all looking 10 

at very cloudy crystal balls here. 11 

  CHAIRPERSON MITTEN:  Yes.  So, Mr. Parsons, are 12 

you advocating that the money stay permanently with the site? 13 

  COMMISSIONER PARSONS:  Sounds a lot better to me. 14 

 Alternative to?  Is there some way we could have him -- why is 15 

the developer always a him? 16 

  CHAIRPERSON MITTEN:  I don't know. 17 

  COMMISSIONER PARSONS:  Why is that? 18 

  CHAIRPERSON MITTEN:  I don't know why you always 19 

say that. 20 

  COMMISSIONER PARSONS:  Why do I do that?  The 21 

development team maybe could be paying interest after a certain 22 

period of time on that money.  Does that make any sense? 23 

  CHAIRPERSON MITTEN:  Which one?  The commercial 24 

one or the residential? 25 
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  COMMISSIONER PARSONS:  The one who's going to 1 

receive the money.  The one you were going to take the money 2 

away from.  You're looking for some motivation. 3 

  CHAIRPERSON MITTEN:  Yes. 4 

  COMMISSIONER PARSONS:  After the five year 5 

period, I'm just thinking of another alternative, that they 6 

have to pay interest on that money in some way.  Some penalty 7 

for not using it. 8 

  COMMISSIONER FRANKLIN:  You mean actually pay 9 

interest on money that you haven't used? 10 

  COMMISSIONER PARSONS:  Yes.   11 

  COMMISSIONER FRANKLIN:  That's interesting. 12 

  COMMISSIONER PARSONS:  Some penalty for not using 13 

it even though it's still there as opposed to taking it away 14 

and spending it up the block somewhere. 15 

  CHAIRPERSON MITTEN:  You know what that kind of 16 

reminds me of is, you know, the class five tax classification 17 

that the city put in place which was a significantly higher 18 

real estate tax for vacant land or abandoned buildings.  The 19 

idea was well, by penalizing you, we're going to make you do 20 

something here and if the market conditions aren't conducive to 21 

that, then all it is is like punishment to somebody.   22 

 So here's potentially somebody who's not moving forward 23 

presumably because market conditions are unfavorable to moving 24 

forward.  Then you're going to punish them further.   25 
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  COMMISSIONER PARSONS:  Well, one way to do it is 1 

take all the money away.  I don't like that.  I was looking for 2 

an alternative.  But moving on -- 3 

  CHAIRPERSON MITTEN:  I guess what I'm looking for 4 

some additional input from the Office of Planning and any other 5 

groups that would like to comment.  So I guess maybe the best 6 

way to leave the issue of release of the escrow is just if 7 

there are additional comments that would help us come to some 8 

conclusion about what to do with the escrow money to the extent 9 

that it's not released because the housing has gone forward.  10 

We'd be interested in some additional input on that, too.  Is 11 

that fair to say? 12 

  COMMISSIONER PARSONS:  In other words, don't 13 

publish both of these alternatives.  Publish one and see what 14 

happens. 15 

  CHAIRPERSON MITTEN:  No.  What we're doing right 16 

now is -- well, what we've been doing through this discussion 17 

is we're asking for additional input.  We're not ready to 18 

advertise yet.  We're not ready to advertise the language.  19 

We're still in the decision-- 20 

  COMMISSIONER PARSONS:  Why not? 21 

  CHAIRPERSON MITTEN:  Why not? 22 

  COMMISSIONER PARSONS:  Yes.  I thought you were 23 

going to make a motion here in about 10 minutes and get on with 24 

it. 25 
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  COMMISSIONER FRANKLIN:  The Commission hasn't 1 

achieved consensus, seems to me. 2 

  COMMISSIONER PARSONS:  We're pretty close. 3 

  COMMISSIONER FRANKLIN:  Well, my inclination, and 4 

it's just something I'd be glad to hear more insight on, is to 5 

have the money disappear after a period of time so it can be 6 

applied to somebody who is able go forward.  So we would at 7 

least get some housing out of it instead of having it sit there 8 

and basically this money, because of the nature of the whole 9 

enterprise, is not going to be, in my judgment, over the long 10 

pull keeping pace with inflation and it ought to be put to 11 

work. 12 

  COMMISSIONER PARSONS:  So where's that money 13 

going to go? 14 

  COMMISSIONER FRANKLIN:  So there may be some 15 

developer who needs a little extra oomph who's going to produce 16 

housing. 17 

  CHAIRPERSON MITTEN:  It could go to this housing 18 

trust fund. 19 

  COMMISSIONER PARSONS:  So it could be spent in 20 

northeast or over in Anacostia? 21 

  CHAIRPERSON MITTEN:  Well, we have to decide 22 

where the money is going to go. 23 

  COMMISSIONER FRANKLIN:  Yes, we'd have to decide 24 

that. 25 
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  COMMISSIONER PARSONS:  It's got to stay where it 1 

is. 2 

  CHAIRPERSON MITTEN:  Okay.  You mean to be put to 3 

use on that specific site or just in that -- 4 

  VICE CHAIRMAN HOOD:  In the BD, I thought, wasn't 5 

it? 6 

  COMMISSIONER PARSONS:  Yes, right here. 7 

  CHAIRPERSON MITTEN:  Right here meaning? 8 

  COMMISSIONER PARSONS:  I want it on the same site 9 

but -- 10 

  CHAIRPERSON MITTEN:  Okay.  Mr. Parsons, I think 11 

the reason why we're not going to vote on something and then 12 

get some more input is because the development community is 13 

waiting for us to do something. 14 

  COMMISSIONER PARSONS:  That's right. 15 

  CHAIRPERSON MITTEN:  Well, I don't want to send a 16 

signal that oh, yes, we're going to do this, and then we change 17 

our mind.  We want to make sure that once we send the signal, 18 

it's the signal. 19 

  VICE CHAIRMAN HOOD:  Let me make sure I'm on 20 

board.  Mr. Parsons, let me catch up with you all here.  You're 21 

talking about alternative to.  Mr. Franklin, I think your 22 

response referred more to alternative one.  Am I correct?   23 

  COMMISSIONER FRANKLIN:  Yes. 24 

  VICE CHAIRMAN HOOD:  Okay.  And that's why I was 25 
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wondering, Commissioner Parsons, when you said we were all in 1 

the same agreement.  I was more inclined to go along with 2 

alternative one.  But now I'm hearing your discussion, 3 

alternative two, unfortunately I disagree with you.  I think 4 

alternative one is the best alternative for us and where the 5 

money goes, it stays within the DD.  Like Mr. Franklin was 6 

saying, it gives another person who's going to come down and 7 

provide that housing which we've been so aggressively on this 8 

commission bending over backwards to get, that extra oomph to 9 

get it done.  I don't know if that's a word they can use in the 10 

transcript.  Let me know how you spell it. 11 

  COMMISSIONER FRANKLIN:  OP is recommending, as I 12 

see it, alternative #2 which was Mr. Parsons' reference. 13 

  COMMISSIONER PARSONS:  Ellen, help me.  I read 14 

The Washington Business Journal and other things.  The Mayor's 15 

proposal for tax incentives, is that a done deal?  Where is 16 

that?  Andy, you're there, too.  I'm sorry.  I didn't see you. 17 

  MR. ALTMAN:  That's okay.  I snuck back. 18 

  COMMISSIONER PARSONS:  Are we holding something 19 

up now?  As I understand it, this housing window is closing 20 

every hour that we sit here. 21 

  MR. ALTMAN:  I believe the Mayor's proposal is 22 

being heard by the Council in June, the whole legislative 23 

package, the tax abatement.  What's the date?  June 14th.  I 24 

don't have the exact date.  Probably people here may have that. 25 
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 But it's early June is when they'll be hearing the full 1 

package including the tax abatement legislation and everything 2 

else. 3 

  COMMISSIONER PARSONS:  That's just a hearing.  4 

That's not action. 5 

  MR. ALTMAN:  It's a hearing.  We hope that 6 

they'll take action soon thereafter.  We're trying to get it 7 

through before council recess. 8 

  COMMISSIONER PARSONS:  So then we've got about a 9 

month here.  Is that why you're hesitating or saying let's get 10 

more information?  I came here today thinking if we didn't take 11 

action today, we're a big part of the problem.  If we can kick 12 

it around another month, that's fine. 13 

  CHAIRPERSON MITTEN:  I would be more than happy 14 

to put a motion forward that we can vote up or down.  I guess 15 

my only concern is that whatever it is, we stick with it.  Not 16 

like okay, then we get some additional input and then we change 17 

our mind.  So I think Mr. Hood's point earlier was we can vote 18 

on -- for instance, I said I would be willing to put 50 percent 19 

of the commercial value for the escrow money.  But then his 20 

concern was, well then, perhaps we'll find out that that's too 21 

much and we'll need to backtrack off of that and so on.  So 22 

that's the notion behind hesitating. 23 

  VICE CHAIRMAN HOOD:  Let me say, Madam Chair, I 24 

will be inclined to go with 50 percent, 40 percent, because I 25 
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definitely know that I am not of the expertise to comment on 1 

that either way.  But I was just wondering if maybe some other 2 

folks wanted a turn.  But I'm perfectly fine with going along 3 

with your 50 percent.  I'll make sure the next time that it's 4 

your 50 percent. 5 

  CHAIRPERSON MITTEN:  Make sure I get the blame.   6 

  MR. BERGSTEIN:  If it's at all helpful, once you 7 

propose it, if you propose, let's say, 50 percent, as I said, 8 

there'll be a round of written comments and if at the 9 

conclusion of the comment period you're convinced that 50 10 

percent is too high or high and you believe it should be less, 11 

you could go final with a lower amount of percentage because 12 

again, in essence, everyone has had the opportunity to discuss 13 

the merits of the amount and you would be responding to a 14 

comment by revising downward in your final rulemaking.  So you 15 

do have another shot at this figure after you propose it. 16 

  CHAIRPERSON MITTEN:  Okay.  Then I move that we 17 

approve the modifications to the combined lot development 18 

provisions as follows.  That a minimum escrow amount be 19 

established at the rate of 50 percent of the value of the 20 

commercial density being created on the sending site as 21 

established by the Office of Tax and Revenue, the value, I 22 

mean.  That the escrow be released at the point that the 23 

housing has proceeded to 50 percent completion on the receiving 24 

site and that in the event that housing does not proceed on the 25 
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receiving site, that we employ alternative one which is a five 1 

year deadline with the potential for a three year extension 2 

with the money being released at the end of whatever the 3 

deadline is to a trust fund that would fund housing within the 4 

housing priority area in which the receiving site is located. 5 

  COMMISSIONER FRANKLIN:  Second. 6 

  MR. BERGSTEIN:  Can I ask for two clarifications 7 

before you vote? 8 

  CHAIRPERSON MITTEN:  Yes. 9 

  MR. BERGSTEIN:  The first is if the money is then 10 

released, does the obligation to provide housing on the site 11 

also release? 12 

  CHAIRPERSON MITTEN:  No.  It's by covenant that 13 

once the lots are combined, there's a covenant that binds the 14 

receiving site to develop whatever the component is, whatever 15 

the component that's being transferred from the sending site. 16 

  MR. BERGSTEIN:  And in terms of the assessment 17 

that you're going by, is that based upon the last valuation 18 

date and, if so, what happens if the property owner is 19 

challenging the assessment?  In other words, even -- 20 

  CHAIRPERSON MITTEN:  I understand the question.  21 

I think we will have to use whatever the last assessment was 22 

and let's just -- let's see. 23 

  MR. BERGSTEIN:  There is an adjustment if they 24 

prevail.  I'm just wondering if you go with the value as 25 
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assessed or the last actual valuation that was not challenged. 1 

 But if you go with the valuation as assessed and there was a 2 

challenge, you could, I suppose, build an adjustment if by 3 

settlement or by court action the assessment is actually 4 

reduced.  Then they could actually remove, I guess, for a 5 

release of the escrow based upon the difference in the 6 

valuation. 7 

  COMMISSIONER FRANKLIN:  Who is making this 8 

estimate?  The zoning administrator ultimately? 9 

  CHAIRPERSON MITTEN:  The value estimate? 10 

  COMMISSIONER FRANKLIN:  Yes. 11 

  CHAIRPERSON MITTEN:  The Office of Tax and 12 

Revenue.  The people that assess property. 13 

  COMMISSIONER FRANKLIN:  So the whole system is 14 

dependent on their determination, not anything in the zoning 15 

area. 16 

  CHAIRPERSON MITTEN:  Correct.  I think the way 17 

that, at least for purposes of the motion, will be whatever 18 

assessment was valid -- is there a way to make it not subject 19 

to appeal?  I would just like it to be very predictable so it's 20 

like you know when you enter into the transaction that what you 21 

have to pay and that amount is not going to change, whether or 22 

not you think your assessment is correct.  It's just whatever 23 

it is on that day. 24 

  MR. BERGSTEIN:  We would just say it in the regs. 25 
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 In other words, based upon the last valuation of the most 1 

recent tax year, that's it.  Even if you succeed in an appeal, 2 

I don't know if you made that express, but that's it.  That's 3 

just the minimum escrow amount that's required. 4 

  COMMISSIONER FRANKLIN:  I suppose if the sending 5 

site is very concerned about the tax appraisal or assessment, 6 

it will not engage in a transaction until that is resolved to 7 

their satisfaction. 8 

  CHAIRPERSON MITTEN:  Right.  All right.  Any 9 

further discussion? 10 

  COMMISSIONER PARSONS:  Yes.  This five plus 11 

three, as you described it, is that always equal to eight? 12 

  CHAIRPERSON MITTEN:  Probably not. 13 

  COMMISSIONER PARSONS:  What does it equal? 14 

  CHAIRPERSON MITTEN:  Well, typically the way that 15 

we treat people applying for extensions is as long as they 16 

apply within the time frame, however long it takes to hear the 17 

case is sort of the fudge factor in between.  For instance, if 18 

they file for the extension on the last day of the fifth year, 19 

it's going to take a few months before the Zoning Commission 20 

would hear their application for an extension. 21 

  COMMISSIONER PARSONS:  I'm sorry.  I didn't mean 22 

that. 23 

  CHAIRPERSON MITTEN:  Okay.  Sorry.  I don't 24 

follow it then. 25 
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  COMMISSIONER PARSONS:  Can they get one three 1 

year extension or five? 2 

  CHAIRPERSON MITTEN:  One. 3 

  COMMISSIONER PARSONS:  That's what I meant.  Was 4 

there another option where we could say five plus three plus 5 

three? 6 

  CHAIRPERSON MITTEN:  Is that what you want to 7 

say? 8 

  COMMISSIONER PARSONS:  I'm trying to hang onto my 9 

money here. 10 

  CHAIRPERSON MITTEN:  I guess my only thing was by 11 

putting forward something that you might not agree with 12 

completely but if we put something that's relatively 13 

restrictive, then we can, as Mr. Bergstein said, we might be 14 

able to modify it and, as long as nobody is expecting it to be 15 

more liberal in the beginning and we make it more liberal as we 16 

go forward, at the moment, I'd be interested in just one three 17 

year extension.   18 

  COMMISSIONER PARSONS:  I'm trying to get to 10.  19 

I would ask Mr. Altman.  The crystal ball.  If housing doesn't 20 

happen here in eight to 10 years, it's probably not going to 21 

happen.  Is that a statement you'd agree with?  Some people say 22 

if it doesn't happen in five years, it's not going to happen.  23 

That the window is closing here.  Or that's what they're 24 

leading us to believe in testimony.  If you don't want to 25 
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answer that, that's fine. 1 

  MR. ALTMAN:  No.  I'll take a stab.  I mean I'm 2 

not a forecaster, economic forecaster.  I think there is an 3 

immediate window that we do all believe is closing.  I think 4 

that there is a lot of concern about that and I think actually 5 

the article of the past couple of days and a lot of the concern 6 

about development, residential developers about downtown of 7 

being sort of right at the point of could happen, might not 8 

happen, 2,900 units planned but you're not seeing ground broken 9 

yet.  Hence, they're waiting for the incentives.  They're sort 10 

of right on the edge.  They'd like to commit.  They want to 11 

commit.   12 

  It's hard to say because you're into another 13 

cycle. I wouldn't say that if it doesn't happen in five, it 14 

won't ever happen because it may be that you're into a new 15 

economic cycle by year five if you believe economic cycles run 16 

in five year sort of stints.  So it may be that if you miss 17 

this cycle, you may sort of get at the upswing of the next 18 

cycle.  I think it would be hard to say if it doesn't happen in 19 

five years, is it lost in perpetuity?  I don't think we can 20 

judge that now.  I think we do have a moment now.  That's why 21 

when we looked at the timing, we did five years and then did 22 

the three because we thought there was a recognition of the 23 

cycle and if you missed the first five, then maybe you'll be on 24 

the upswing for the next three and at least you had an eight 25 
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year stint.  Whether it's eight or 10, I can't you tell you if 1 

one makes a difference.   2 

  I think we were -- as you know, from our 3 

proposal, we originally proposed this time line and then we 4 

looked at keeping as much time tied to that site to be an 5 

incentive for that site as we could. 6 

  MS. McCARTHY:  I think, along the lines of what 7 

Ms. Mitten suggested of wanting to advertise something that's 8 

the most restrictive that you're likely to go with so that if 9 

you get a lot of comments back that that doesn't work, it makes 10 

a lot of sense and I know we chose those numbers based on Art's 11 

conversations with housing developers saying to them, is that a 12 

long enough time for you?  Would you feel comfortable accepting 13 

that additional burden of the additional housing on your site 14 

and feel that within that eight years, no matter where you were 15 

in the economic cycle, you were likely to be able to complete 16 

your housing within that time and they said yes and they were 17 

willing to go along with that partly because they recognized 18 

that they didn't want to be competing with sites that were way 19 

off in the future and unlikely so that by everybody knowing 20 

there was a time limit, it placed some incentive to go with a 21 

site that was closer to being likely to deliver housing than 22 

one that had no immediate plans. 23 

  COMMISSIONER FRANKLIN:  We're talking here of 24 

five years from 50 percent completion.  Correct? 25 
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  MR. ROGERS:  No. 1 

  COMMISSIONER FRANKLIN:  No?  Five years from the 2 

date -- excuse me.  To achieve 50 percent completion.  I'm 3 

sorry. 4 

  CHAIRPERSON MITTEN:  Yes, and if somebody were 5 

really on the edge of -- I mean I think the notion is that 6 

there wouldn't be an additional extension but there's always 7 

extenuating circumstances.   8 

  COMMISSIONER FRANKLIN:  If somebody were, let's 9 

say -- say we end up with 50 percent of completion as the time 10 

the escrow is released and somebody is at 40 percent of 11 

completion and eight years have elapsed, we certainly would not 12 

want that party to not get the money. 13 

  CHAIRPERSON MITTEN:  Right. 14 

  COMMISSIONER FRANKLIN:  So in some way, that has 15 

to be wordsmithed. 16 

  CHAIRPERSON MITTEN:  Yes.  Mr. Hood had a 17 

comment. 18 

  VICE CHAIRMAN HOOD:  I did have one.  And I'm 19 

glad Mr. Parsons brought my attention to it because previously 20 

I thought the Office of Planning was recommending the first 21 

alternative, the five three to one we just got through speaking 22 

in terms of.  It's always been two? 23 

  MR. ALTMAN:  Yes.  No.  Let me clarify.  We 24 

originally proposed alternative one which was five plus the 25 
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three and then the money -- correct me if I'm wrong, Art -- the 1 

money then going to the trust fund and then being used in the 2 

DD which is what you're discussing right now of advertising.   3 

  After the last meeting, the direction was to come 4 

back with information about the minimum for the escrow account 5 

and establishing that there would be a dollar amount, a 6 

percent, so that we were ensured that in fact this money would 7 

be -- a minimum amount of dollars that would be deposited into 8 

this escrow fund.   9 

  We looked at that and, in light of the fact that 10 

we were establishing this minimum, ensuring that there was in 11 

fact this money available in this escrow account, we then went 12 

to alternative two and we permanently tied the dollars to the 13 

site, our thinking being that now that we have in fact surety 14 

that there will be a dollar amount, it would be more of an 15 

incentive tied to that site to get it done.   16 

  In other words, that you would -- you know, this 17 

escrow account and the dollars would remain with that site so 18 

that if there was a subsequent transaction, the developer would 19 

have that pot of money available if a first developer couldn't 20 

make it work or the developer sells the land, the next person 21 

would come in.  They wouldn't just be receiving this obligation 22 

of a housing requirement, but there would still be this dollar 23 

amount attached to it.   24 

  To be honest, we frankly had some concerns about 25 
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making sure, being protective of the dollars, and whether those 1 

go into a housing trust fund and we just didn't want to see in 2 

any way that those funds could be diluted or might be diverted, 3 

although I'm sure you can build guarantees to that, but we felt 4 

that if you knew it was tied to the site, you knew it was going 5 

to be downtown and used for downtown housing and that was our 6 

thinking about the trade off.  Does anyone want to elaborate or 7 

does that summarize it?  And our concerns that the housing 8 

trust fund is just getting reactivated now, just getting up and 9 

going.  I thought that this really pushed a lot in terms of 10 

making sure that, for example, preventing an owner who may have 11 

two parcels from doing a dollar transition. This ensured that 12 

there's a minimum amount in that fund.  That gave us more a 13 

feeling of comfort originally than what we had. 14 

  VICE CHAIRMAN HOOD:  I really like alternative 15 

one but I understand the deal with alternative two.  Madam 16 

Chair, let me as you.  In your motion, I think you're including 17 

alternative one.  Am I correct? 18 

  CHAIRPERSON MITTEN:  Yes.  I like alternative 19 

one, as well. 20 

  COMMISSIONER PARSONS:  I'm beginning to like it 21 

better because I have a 5:00 appointment. 22 

  CHAIRPERSON MITTEN:  Be sure and tell us what 23 

your schedule is before these meetings start so we'll know 24 

exactly what we're dealing with.  Any further discussion?  All 25 
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those in favor, please say aye. 1 

  (Ayes) 2 

  CHAIRPERSON MITTEN:  Those opposed, please say 3 

no. 4 

  Mr. Bastida. 5 

  MR. BASTIDA:  The staff will record the vote five 6 

to zero, Ms. Mitten moving, Mr. Franklin seconding, and Mr. 7 

Parsons and Mr. Hood voting in the affirmative, Mr. Holman 8 

voting in the affirmative by proxy. 9 

  CHAIRPERSON MITTEN:  Great.  Thank you.  And we 10 

look forward to seeing the language that expresses everything 11 

that we said today. 12 

  MR. BASTIDA:  You wish us good luck. 13 

  CHAIRPERSON MITTEN:  Yes. 14 

  I think we have a request for an extension 15 

related to case no. 00-03C which is the PUD for Albemarle 16 

Associates.  If you recall, we had suggested that they 17 

eliminate some of the dwellings that they had proposed from 18 

that PUD and we were interested in a response.  They're asking 19 

for more time.  I think more time would be appropriate, given 20 

that we were hoping for a response and we did our best to set a 21 

time frame that was amenable to them and now they're asking for 22 

more time.  So I would move that we extend the deadline until -23 

- they are asking until June 8, 2001 and they said at least 45 24 

days.   25 
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  Mr. Bastida, if they submit by June 8, will they 1 

get on our June agenda? 2 

  MR. BASTIDA:  No, they would not.  They would be 3 

on the July agenda. 4 

  CHAIRPERSON MITTEN:  Then perhaps we should give 5 

them more time, whatever would work, in order to get them on 6 

the July agenda. 7 

  MR. BASTIDA:  I think that we can go to June 8 

29th. 9 

  CHAIRPERSON MITTEN:  So I would move the 10 

extension until June 29. 11 

  VICE CHAIRMAN HOOD:  Second. 12 

  COMMISSIONER PARSONS:  Well, Mr. Hitchcock is 13 

asking for a little more time than that. 14 

  CHAIRPERSON MITTEN:  Oh, yes, sorry.  I forgot 15 

about him. 16 

  COMMISSIONER PARSONS:  He's reflecting on the ANC 17 

schedule and he's suggesting that all would be well if we 18 

closed the record or the response from everybody on the 23rd of 19 

July, 2991.  What a typo that is. 20 

  CHAIRPERSON MITTEN:  Mr. Bastida, do you have any 21 

sense of whether or not the applicant would be favorably 22 

disposed to accommodating the ANC? 23 

  MR. BASTIDA:  I think that the applicant will be 24 

favorably disposed to accommodate the ANC.  Actually, the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 111 

applicant is looking for as much time as possible.  So actually 1 

the applicant will not be unhappy to have this on the September 2 

meeting. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  COMMISSIONER PARSONS:  We're in no rush.  Right? 5 

  CHAIRPERSON MITTEN:  No.  We have to probably set 6 

a specific date.  Is that right? 7 

  MR. BASTIDA:  I would set a date because in that 8 

way you'll have expectations that ANC has to make a commitment 9 

by a given time.  So does the applicant.  And we will have to -10 

- my concern here is that the ANCs usually don't meet in the 11 

month of August.  So if the applicant doesn't provide it prior 12 

to the 23rd meeting of July, the ANC then will come back to us 13 

to get a time certain after their September ANC meeting. 14 

  CHAIRPERSON MITTEN:  So if we gave them a date in 15 

early July, then that would give ANC-3E a couple of weeks 16 

before their meeting to digest the proposal and then also 17 

Tinleytown Neighbors, if they meet on the first Thursday -- 18 

okay.  So then they wouldn't be meeting on the first Thursday 19 

in August, I guess is your point. 20 

  MR. BASTIDA:  That's right. 21 

  CHAIRPERSON MITTEN:  So why don't we just stick 22 

with June 8 since they said at least 45 days until June 8.  So 23 

why don't we just stick with that and we'll go with the -- 24 

  MR. BASTIDA:  The problem is that the ANC will 25 
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not have an action in front of you. 1 

  CHAIRPERSON MITTEN:  Right, but we can -- 2 

  COMMISSIONER PARSONS:  -- June 8th, then we'll 3 

put it on our September calendar. 4 

  CHAIRPERSON MITTEN:  We'll extend it until June 8 5 

for the applicant to submit and then we'll allow the parties to 6 

respond by July 23.   7 

  MR. BASTIDA:  Yes, but if you do that, I think 8 

that the ANC will have sufficient with four weeks so that way 9 

you can do it until July 22nd.  You can give the applicant two 10 

more weeks and then the ANC will have four weeks to review it. 11 

  CHAIRPERSON MITTEN:  But what's the date that you 12 

said?  June 22? 13 

  MR. BASTIDA:  Yes, which is a Friday. 14 

  CHAIRPERSON MITTEN:  Okay.  Great.  June 22.  You 15 

got all those dates then? 16 

  MR. BASTIDA:  Yes, I do. 17 

  COMMISSIONER FRANKLIN:  Would our September 18 

meeting, Mr. Bastida, be on the 10th? 19 

  MR. BASTIDA:  That is correct, Mr. Franklin. 20 

  COMMISSIONER FRANKLIN:  I may not be in town that 21 

day.  Go ahead anyway. 22 

  CHAIRPERSON MITTEN:  So the motion is then to 23 

extend the deadline for the applicant's response until June 22, 24 

2001 and the responses from the parties would be due on July 25 
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23. 1 

  MR. BASTIDA:  Correct.  2001. 2 

  CHAIRPERSON MITTEN:  2001.  All those in favor, 3 

please say aye. 4 

  (Ayes) 5 

  CHAIRPERSON MITTEN:  Those opposed, please say 6 

no. 7 

  Mr. Bastida. 8 

  MR. BASTIDA:  The staff will record the vote five 9 

to zero, Ms. Mitten moving and Mr. Hood seconding, Mr. Parsons 10 

and Mr. Franklin voting in the affirmative, Mr. Holman voting 11 

in the affirmative by proxy. 12 

  CHAIRPERSON MITTEN:  All right.  Before we lose 13 

Mr. Parsons, we want to make sure we get him on the schedule 14 

for BZA. 15 

  MR. BASTIDA:  We are passing a revised meeting 16 

schedule that has been updated.  If you go to page three, we 17 

could start with May 22 because May 15 is tomorrow and that's 18 

all set.  If we can go through pages four and the beginning of 19 

page five, that will give us enough time then for the June 19 20 

meeting of the BZA or if you could schedule the June 19 and 21 

we'll be in really good shape.  Thank you.  So it is May 22. 22 

  CHAIRPERSON MITTEN:  The Phillips Collection case 23 

is scheduled for that entire day although Mr. Hood seems to be 24 

indicating that that may not -- 25 
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  VICE CHAIRMAN HOOD:  I believe that's been 1 

postponed. 2 

  CHAIRPERSON MITTEN:  It wouldn't have been 3 

postponed until that day. 4 

  VICE CHAIRMAN HOOD:  By counsel or something.  5 

I'm not sure. 6 

  MR. BASTIDA:  This is the most up to date 7 

information that the office has set out. 8 

  VICE CHAIRMAN HOOD:  Disregard what I said then. 9 

  CHAIRPERSON MITTEN:  Okay.  So I'm anticipating 10 

spending the 22nd at the BZA all day.  So then the next date 11 

that we would need someone for would be the 29th of May.  How 12 

does that look for you, Mr. Parsons? 13 

  COMMISSIONER PARSONS:  Well, pretty good.  I came 14 

here looking for help on the 5th because I thought that 15 

Georgetown Flea Market was coming back on the 5th, but I don't 16 

see it here. 17 

  MR. BASTIDA:  You mean the 5th of May? 18 

  COMMISSIONER PARSONS:  June. 19 

  VICE CHAIRMAN HOOD:  It's on the 5th in the 20 

afternoon. 21 

  CHAIRPERSON MITTEN:  Yes.  It's on the top of the 22 

new page five. 23 

  MR. BASTIDA:  Mr. Parsons, that's correct.  IT's 24 

on the top of page five, 16642, appeal assessment Georgetown 25 
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Flea Market. 1 

  VICE CHAIRMAN HOOD:  That's a shame.  I got to be 2 

in Los Angeles that day.  I've had this on my calendar for four 3 

months, this flea market, because I heard the original.  I was 4 

hoping it would be postponed obviously.  I just learned this 5 

last week. 6 

  MR. BASTIDA:  I could check, Mr. Parsons, to see 7 

if we can -- no, because it's advertised.  It doesn't give the 8 

45 days advertisement.  So we can not postpone it.  It would 9 

really set it way back. 10 

  CHAIRPERSON MITTEN:  I guess there's two things. 11 

 One is they may not make a decision that day, in which case 12 

you could read the record.  And the other is that it might get 13 

postponed on its own. 14 

  MR. BASTIDA:  I think you forgot a third 15 

alternative. 16 

  CHAIRPERSON MITTEN:  What's that? 17 

  MR. BASTIDA:  That it's all done and they want a 18 

decision then. 19 

  CHAIRPERSON MITTEN:  Then he wouldn't be 20 

participating. 21 

  COMMISSIONER PARSONS:  I guess I could sign up 22 

for the 29th.  We've got a hearing that night, too.  Right? 23 

  MR. BASTIDA:  No, we don't have hearings on 24 

Tuesdays.  I think that we have -- 25 
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  COMMISSIONER PARSONS:  I thought we scheduled 1 

something for that because of the Memorial Day conflict. 2 

  MR. BASTIDA:  Right, but that has been changed.  3 

A tentative special meeting that has been changed. 4 

  COMMISSIONER PARSONS:  Okay. 5 

  MR. BASTIDA:  Excuse me.  It has not been 6 

changed.  The need for it has disappeared. 7 

  COMMISSIONER PARSONS:  All right then.  Sorry 8 

this took so long. 9 

  COMMISSIONER FRANKLIN:  Mr. Bastida. 10 

  MR. BASTIDA:  Yes, Mr. Franklin. 11 

  COMMISSIONER FRANKLIN:  If we can turn your 12 

attention to June 5 again. 13 

  MR. BASTIDA:  Correct. 14 

  COMMISSIONER FRANKLIN:  No. 16701.  It says, 15 

"Permit was issued erroneously."  That's the issue that hasn't 16 

been decided. 17 

  MR. BASTIDA:  It's alleged. 18 

  COMMISSIONER FRANKLIN:  Alleged.  Okay.  So this 19 

is not an indication that somehow or other the Board has made a 20 

decision on this matter unbeknownst to me.  Okay. 21 

  MR. BASTIDA:  We couldn't do that, Mr. Franklin. 22 

  COMMISSIONER FRANKLIN:  It's happened before 23 

which leads me now to 16566 which is the first item I heard 24 

that there is an agenda item to rehear and reconsider the 25 
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Georgetown Campus plan.  I have not received any papers or 1 

anything relevant to that. 2 

  MR. BASTIDA:  A telephone call should have been 3 

made to you.  Information is not sent until the week before as 4 

a general rule.  I apologize for that and I would look into it. 5 

  COMMISSIONER FRANKLIN:  So the university is 6 

making a motion.  Who's making the motion? 7 

  MR. BASTIDA:  I think it's the university making 8 

the motion, but I would like to double check that and get back 9 

 to you on that. 10 

  COMMISSIONER FRANKLIN:  Okay.  Oh, it's not the 11 

university? 12 

  MR. BASTIDA:  Is it not? 13 

  COMMISSIONER FRANKLIN:  It's a citizen.  It's a 14 

homeowner in the vicinity.  Okay.  Thank you. 15 

  MR. BASTIDA:  So that means that you're 16 

volunteering for June 5? 17 

  COMMISSIONER FRANKLIN:  Yes, I will on that 18 

matter and 16701. 19 

  MR. BASTIDA:  Not for the whole morning?  Oh, no, 20 

it's a public meeting in the morning.  I'm sorry.  So you can 21 

not volunteer. 22 

  CHAIRPERSON MITTEN:  Let me ask you a question.  23 

What's not listed on the 5th is on case no. 16694, it doesn't 24 

list who sat on that case.  Anybody recognize that one? 25 
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  COMMISSIONER PARSONS:  Mr. Huston sat that day. 1 

  CHAIRPERSON MITTEN:  I haven't met him yet. 2 

  COMMISSIONER PARSONS:  Phantom. 3 

  MR. BASTIDA:  I will make a determination and 4 

inform the commissioner who attended that meeting. 5 

  CHAIRPERSON MITTEN:  It might have been me, but I 6 

just need a little prompting. 7 

  MR. BASTIDA:  Will do. 8 

  CHAIRPERSON MITTEN:  So other than that, then Mr. 9 

Franklin and I are on the decision, the public meeting in the 10 

morning.  I don't know the case yet, but I'm guessing that I 11 

have a conflict on the WMATA case in 1B.  And then Mr. Parsons 12 

is out of town for the Georgetown Flea Market.  I think what we 13 

need is maybe Mr. Hood to take -- can you take the afternoon of 14 

June 5th? 15 

  VICE CHAIRMAN HOOD:  The first Tuesday of every 16 

month is bad for me because if the Board of Zoning Adjustment 17 

goes beyond 6:00, then I'm in trouble.  I have a commitment 18 

every first Tuesday of the month at 7:00.  So that's usually 19 

rough.  If Mr. Parsons is still going to do 16642, I could do 20 

16726.  That shouldn't be a problem. 21 

  MR. BASTIDA:  Mr. Parsons will be in L.A. 22 

  VICE CHAIRMAN HOOD:  No.  I'm talking about, she 23 

was saying read the record.  They may not have a decision. 24 

  CHAIRPERSON MITTEN:  We could do that. 25 
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  VICE CHAIRMAN HOOD:  Yes. 1 

  CHAIRPERSON MITTEN:  And if they make a decision 2 

that day, they just make it without one of us.  Is that all 3 

right? 4 

  COMMISSIONER PARSONS:  Yes. 5 

  MR. BASTIDA:  But Mr. Parsons, you will be out of 6 

town. 7 

  COMMISSIONER PARSONS:  Yes. 8 

  CHAIRPERSON MITTEN:  He will be the person to 9 

read the record if that's necessary. 10 

  COMMISSIONER PARSONS:  If something changes, I'll 11 

be here. 12 

  MR. BASTIDA:  Okay.  How about June 12?  We have 13 

Mr. Parsons on the first case.  But these might be changed to 14 

September 11.  And the first two cases there, request by the 15 

applicant to a further postponement. 16 

  CHAIRPERSON MITTEN:  I could probably do that 17 

that day. 18 

  MR. BASTIDA:  The morning or the entire day? 19 

  CHAIRPERSON MITTEN:  I got one of the cases in 20 

the afternoon. 21 

  MR. BASTIDA:  So then all day? 22 

  CHAIRPERSON MITTEN:  The whole thing.  And then I 23 

think Mr. Hood, since he's got -- 24 

  VICE CHAIRMAN HOOD:  I'll cover the 19th. 25 
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  CHAIRPERSON MITTEN:  Great.   1 

  VICE CHAIRMAN HOOD:  Are we going to the 26th? 2 

  CHAIRPERSON MITTEN:  No.  We'll save that. 3 

  COMMISSIONER PARSONS:  I've already committed for 4 

the 26th. 5 

  CHAIRPERSON MITTEN:  Oh, you have?  Okay.  Did 6 

you get that, Mr. Bastida?  Mr. Parsons is committed for the 7 

26th. 8 

  MR. BASTIDA:  The 26th of June? 9 

  CHAIRPERSON MITTEN:  Yes. 10 

  MR. BASTIDA:  The entire day? 11 

  CHAIRPERSON MITTEN:  Yes. 12 

  COMMISSIONER PARSONS:  Could we agree at this 13 

point that we won't have an August meeting of this Commission? 14 

  VICE CHAIRMAN HOOD:  Is that a motion?  I'll 15 

second it. 16 

  COMMISSIONER PARSONS:  I don't know that we need 17 

a motion. 18 

  MR. BASTIDA:  We have a tentative date set for 19 

August.  It has been the tradition of the Commission not to 20 

have that meeting and, if a meeting is necessary, then the 21 

Commission will usually have it at the end of July.  22 

Unfortunately this year, we have the last Thursday in July set 23 

up for meeting, so you can have it shortly after that or the 24 

first -- let me see.  Let me look at the calendar.  You can 25 
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have it on July 30th, if you so wish that you need to have a 1 

meeting. 2 

  CHAIRPERSON MITTEN:  When do we need to make that 3 

decision? 4 

  MR. BASTIDA:  You don't have to do it right now. 5 

 You can just wait until the July meeting to make that decision 6 

and see what is coming because of the hearing and what is on 7 

the calendar. 8 

  CHAIRPERSON MITTEN:  Okay.  So let's agree now 9 

that we won't have a meeting in August and if we have enough 10 

urgent business, then we'll have a meeting in late July to 11 

accommodate that. 12 

  MR. BASTIDA:  Okay. 13 

  COMMISSIONER FRANKLIN:  I'm out of the city, 14 

Madam Chair, from July 25 to August 1. 15 

  CHAIRPERSON MITTEN:  Okay.  Mr. Bastida, just 16 

make a note.  If we get into scheduling that, Mr. Franklin is 17 

out of town from July 25 to August 1. 18 

  COMMISSIONER FRANKLIN:  I also have to be out of 19 

town next Monday for Frederick Douglass hearing.  How are we 20 

doing for next Monday?  We got a quorum? 21 

  MR. BASTIDA:  Is Mr. Franklin going to be 22 

available or Mr. Hood and Ms. Mitten? 23 

  CHAIRPERSON MITTEN:  Or Mr. May? 24 

  COMMISSIONER FRANKLIN:  Mr. May will be here on 25 
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the 21st. 1 

  MR. BASTIDA:  So then we have a quorum.  I think 2 

that Mr. Holman will be available, but I haven't double checked 3 

with him. 4 

  COMMISSIONER PARSONS:  And it's possible I'll 5 

have to be out of town on the July meeting, the 9th. 6 

  CHAIRPERSON MITTEN:  Anything else?   7 

  This meeting is adjourned. 8 

  (The meeting was adjourned at 4:45 p.m.) 9 
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