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P-ROCEEDI-HGS
1:35 p.m

CHAlI RPERSON M TTEN: Good afternoon. Today is
the regular public nmeeting of the Zoning Comm ssion for May 14,
2001. My name is Carol Mtten. Joining ne today are Vice
Chai rman Anthony Hood, Comm ssioners Herb Franklin and John
Par sons.

M. Bastida, are there any prelimnary matters?

MR. BASTI DA: There is a prelimnary nmatter
regardi ng Case 023C but we can handle the prelinmnary matter at
the begi nning of the agenda or we can handle it at the specific
case. What is the pleasure of the Chair?

CHAI RPERSON M TTEN: I think 1'd like to just
handl e it altogether when we begin to discuss that case because
it may blend together.

MR. BASTI DA: Okay. Then staff has no
prelimnary nmatters.

CHAI RPERSON M TTEN:.  Thank you

The first item on the agenda then is action on
the m nutes, M. Bastida.

MR. BASTI DA: Yes. You have received in your
package a copy of the mnutes, and the staff requests an action
on such a matter.

CHAI RPERSON M TTEN: | had a couple of changes to

propose.
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MR. BASTI DA: VWhatever is the pleasure of the
Chair. | mght be able to make copies of your changes.

CHAI RPERSON M TTEN: Al right. The only real

substantive thing that | just wanted to be clear about was
under Proposed Action letter B. "The Conmission noved to
elimnate the FAR requirenments."” It should say, "for

residential developnent in the down town devel opnent district.”
And the other changes that | would propose are editorial in
nat ure.

MR. BASTI DA: Thank you, Madam Chai r man.

CHAlI RPERSON M TTEN: Can | get a nmtion to
approve the mnutes of April 16, 2001.

COWM SSI ONER PARSONS:  So npved.

COWM SSI ONER FRANKLI N:  Second.

CHAI RPERSON M TTEN: W have a motion and a
second to approve the mnutes of April 16, 2001. All those in
favor, please say aye.

(Ayes)

CHAI RPERSON M TTEN: Those opposed, please say
no.

M. Basti da.

MR. BASTI DA: The staff would record the vote
five to zero, M. Parsons noving, M. Franklin seconding, M.
Mtten and M. Hood voting in the affirmative, M. Homan voting

in the affirmative by proxy.
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CHAI RPERSON M TTEN. Thank you.

Now we'll move to the status report by the Ofice
of Planning. M. MCarthy.

MS. McCARTHY: Thank you, Madam Chair.

You have before you a copy of the status report.
I just wanted to call a few things out for your attention, and
I'd be happy to answer any questions. We have no reports, set
down reports, at this time. W anticipate bringing two to you
next nonth.

Wth regard to the Capital Point PUD extension,
we have met with the applicant and are recomending that we
defer consideration of it at this point in tine. W wll work
with the applicant on sonme redesign of the project.

There are a nunber of cases that have been set
down recently and, as you see before you, Stanton Dwellings,
Brian School, 1616 Rhode |sland Avenue, Buzzards Point, the
text anmendnent to Wodie's, all of those will be coming up for
public hearings in the next couple of nonths, and there are
some new PUDs that have been filed in addition to 1700 to 1730
K Street consolidated PUD which we're anticipating bringing
back to you for the June set down.

There's also Station Place, a |arge project just
besi de Union Station which we are anticipating in June and then
we've also just received word from the International Monetary

Fund that they will be subnmitting a new PUD for their second
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headquarters building at 1900 Pennsyl vania Avenue. That wil |
probably be a July set down because we have sone design issues
to work out with them as well

You also have before you a nemp with regard to
the transverse of developnent rights for historic churches and
synagogues that was called for in the conprehensive plan. That
is an extrenely conplicated case with a |Iot of data collection,
and so we have now researched all of the religious properties
in the city and their FAR, which is a huge nunber, and we've
identified all of those that are potentially contributing in
historic districts and all of those that are already
| andmar ked, and now what we're trying to do is look at those
that are potentially |andmarked just so we can have sone idea
of what the overall universe would be to send TDRs and conpare
that with the total capacity to receive TDRs in the three
districts that have been set down. So we are continuing to do
nore work on that, and it will be at |least next nmonth, | think
before that's ready to bring to you potentially for set down.

There is one further issue that will be coming up
that the Ofice of Planning will be generating which is a
request on the part of the city to expedite the rezoning of
portions of St. Elizabeth's in order to acconmpdate the
energency call center over there. M. Steingasser, who is with
me, has a little bit of additional information. | thought |

woul d just have her give you a heads up on that.
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MS. STEI NGASSER: The staff will be bringing to
the Commission a zoning set down in June for the zoning of the
east canpus of the St. Elizabeth's property to acconmpdate the
unified call center. So you'll be seeing that.

CHAI RPERSON M TTEN: Coul d you just maybe in two
sentences say what the unified call center is.

MS. STEI NGASSER: It is as its nanme describes
It's a call center to bring together all the call facilities,
the 727-1000, the 911, the 411 facilities all into one
centralized | ocation.

CHAI RPERSON M TTEN: Okay. Thank you

MR. A TMAN: Just to clarify, that would be a
portion of St. E's, not all of St. Elizabeth's, | assune. The
east canpus. St. Elizabeth's east canpus is roughly 120 plus
acres. Maybe a little nore. Forty acres of this may be 25
percent or so of that area that woul d be proposed for rezoning.

The rest is going through a master plan process right now with
the nmental health department.

CHAlI RPERSON M TTEN: Okay. Thank you. Any
questions for the Ofice of Planning?

There were a couple of things that | just wanted
to nmake sure didn't slip by that came up at our last nonthly
neeting related to the downtown housing text anendnents. One
was that we were interested in exploring a reduction in the

anount of residential recreation space city-wi de and the other
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was that we didn't want to |lose the concept that had been
i ntroduced about the recreation space buy out, even though it's
not quite ready, | think, in terns of an idea. But | don't
want to |ose that from your radar screen. Maybe if you could
integrate that into the status report so we don't |ose track of
t hat .

MS. M CARTHY: That would be fine. W are
continuing to look for sites in the north of Massachusetts
Avenue area for potential open space that could be the
reci pi ent of buy out funds.

CHAI RPERSON M TTEN. Thank you.

VI CE CHAI RMAN HOOD: Madam Chair, | just wanted
to ask the O fice of Planning. I notice that the canmpus plan
regul ati ons have been noved now to early sumer. Are we saying
July or are we looking nore at early fall?

MR. ALTMAN:. We're looking at early fall. W're
spending the sunmer researching best practices across the
country, different wuniversity campus plans, and how they' ve
gone about that, and we'll be working with universities and
also with the federation of the comunity groups to come up
with sone nodel regulations, and then we'll start the actual
drafting and set-down will be ready for the fall.

VI CE CHAI RMAN HOOD: Thank you.

CHAI RPERSON M TTEN: | think we're ready to nove

to hearing action then. Ms. Kress, you want to take both of
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t hose?

MS. KRESS: Yes. Thank you, Madam Chair. The
Ofice of Zoning, wth consultation wth the Ofice of
Cor poration Counsel, is bringing two proposed anendments to you
t oday proposed for set-down.

Just a quick little history on the first one on
the additions to the one famly dwellings in Fat Flats and
Section 223. Section 223 has only been effect since My of
1998. This grew out of sone joint neetings between the BZA and
the Zoning Comri ssion and the problens for applicants who w sh
to meke reasonable additions to their hones by way of an
addition or a porch, and they couldn't neet the strict
requi rements of an area variance, which everyone realizes is
difficult.

So Section 223 was adopted. But as it's now over
the last couple of years been interpreted, it's taken on a
little different perception as it relates to non-conformng
structures in 2001. 3. | believe it's the staff's opinion that
that was not intended in the drafting of the regulation and so,
therefore, what's being proposed today is to clarify the
| anguage by sinply adding to 223.1 the requirenents of 2001.3
which deals with the non-conformity as one of the requirenments
that can be permtted if the BZA hears it in accordance with
3104 as a special exception.

It does not take away from the BZA all of the
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kinds of things that they normally consider. It only lightens
the burden sonewhat on the applicant for approving the strict

vari ance requirements which are quite hefty.

So | mght just stop there and see if there's any
qguestions before | go into the other one.

CHAI RPERSON M TTEN: Let's take a vote on it and
then we'll do the other one. Any questions about 01-10TA, the
issue related to additions to one famly dwellings and flats?
I can say from nmy own experience on the BZA, it's extrenely
difficult and problematic for fol ks that come in that have even
the smallest issue that causes their dwelling to be non-
conform ng and they all of a sudden have a much higher burden
and | don't think it was what was intended.

So | would be in favor of setting this down for
public hearing and so nove.

COWM SSI ONER PARSONS:  Second.

CHAI RPERSON M TTEN:  Any further discussion? W
have a motion and a second to set-down case #01-10TA. Al
those in favor, please say aye.

(Ayes)

CHAlI RPERSON M TTEN: Those opposed, please say
no.

M. Basti da.

MR. BASTI DA: The staff would record the vote as
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five to zero, Ms. Mtten noving and M. Parsons secondi ng, M.
Hood and M. Franklin voting in the affirmtive, M. Holnman
voting on the affirmative by proxy.

CHAI RPERSON M TTEN:  Thank you

Ms. Kress, please go ahead.

MS. KRESS: Yes. Thank vyou. The second case
we're bringing today is 01-11TA which has to do with unzoned
district and federal property. This actually came to our
attention fromthe mayor's office and from Econoni ¢ Devel oprent
last fall and has been studied and discussed. What is being
proposed here today is to change basically how we're | ooking at
t hese properties.

As you aware, governnent and District properties
were considered unzoned rather than we're changing the words
now to be "subject to zoning." So they're not subject to
zoning as you're reading what we've witten here. W've gotten

rid of the concept of unzoned and changed it to a concept of

there is underlying zoning. It's just the fact that they're
not subject to that zoning. And so that's the first mgjor
change.

And then the second is how we deternm ne what that
zoning is because sone of this federal property has been
unzoned for a very long time as well as District property.
It's the same kind of thinking that went into the PUDs which is

the Chapter 24 anendnent and that's that the zoning designation
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that nmay have been there wunderlying may be outdated now,
particularly with the PUDs, because other zoning actions have
happened. And so it seems to be nore appropriate as we're
determ ning the base zoning for purposes of sale and apprai sal
to be what the adjacent zoning is and then if there is a
conflict, if there's nore than one adjacent zoning categories
that exist, then we're suggesting that the nore restrictive be
sel ect ed.

Again, the purpose of this is for transition of
property, sale, evaluation, appraisal, so that there is some
ki nd of know edge of what this property is worth. Ri ght now,
there is no value, there is no know edge. The only thing that
sonmeone can do is inmmediately bring it here to the Zoning
Conmi ssion to get it zoned. This does not, of course, stop
them from coming here. It just gives a base value and
underlying consensus of what that zoning is before any change
of hands happens with the property and/or, as we know, the new
property, the property when this was transitioned in the md-
'90s, after that, all District property does have to adhere to
zoning. So we do need to be zoning that District property that
does exist. 1990. Excuse ne.

So those are the base reasons for the changes,
both to 106 in District and federal property, and then to
Chapter 24, 2004.7 is into making sure it's understood what the

underlying zoning of PUD properties are for that sane kind of
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reason so if the project doesn't go ahead, what is that zoning
that now exists since it has lost the zoning that expired with
t he PUD. And so they're put together because it's the sane
base perspective of how the problem was viewed and how it
shoul d be sol ved.

CHAlI RPERSON M TTEN: Okay. Thank you. Any

question for Ms. Kress? M. Franklin.

COWM SSI ONER FRANKLI N Yes, Madam Chair. |I'min
favor of this substantively, but | just had a couple of
wordsm t hi ng suggestions and concerns, M. Kress. I think it

would be better notice if we added to the parenthetical
material at the top the phrase "and undevel oped PUDs" so that
someone doesn't think that this is related only to District and
federal property.

M5. KRESS: Excellent suggestion.

COW SSI ONER FRANKLI N: This nmay be a quibble,
but | don't think it's without significance. It's a little odd
to be saying that sonething shall not be subject to zoning but
then shall have a zoning designation. VWhat | would like to
suggest is that, for exanple, in 106.4 we just put the word
presunptively before zoned in that provision. Not subject to
zoning but shall be shown on the zoning nap as presunptively
zoned in accordance with sub-section 106.6. It makes it plain
that that zoning hasn't really settled down yet on the site but

it's presuned it will be that way.
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And then when you get to 106.6, what | would
suggest in the last sentence of that is instead of saying,
"Such zoning designation shall be applied," just say, "Shall be
effective once a property is no longer eligible.™ It gets
across the point that this is not really effective but it's
presunptively applicable.

Then if you accept that distinction, | think we
shoul d change the language a little bit when we get to PUDs
because the issue is different with PUDs. There's no question
as to our jurisdiction on PUDs and, so there's no confusion
about what we're doing, | would just say that in the PUD cases,
that's 2400.7 and 2408.14, just say "The property shall be
zoned identical to that of the adjacent zoned district."

MS. KRESS: I"m mot sure about shall be zoned.
Could we |l ook into that?

COW SSI ONER FRANKLI N:  Yes, or something to that
ef fect. The language is significantly different between the
two cases or the two cl asses.

And then on 106.5, | think there's a typo or
sonething m ssing in 106.5C.

MR. BERGSTEIN: That's correct. There's a "but"
m ssing. "Not be subject to zoning," it should say comma "but
shal | continue.”

COW SSI ONER FRANKLI N:  Okay. Thank you.

MS. KRESS: Al an, do you have any comments on
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Conmi ssi oner Franklin's points?

MR. BERGSTEI N: I think it's sonething I'd like
to think about a little bit because where it says
"presunptively zoned,"” does that nean -- | guess we're

i ndi cating then how the presunption would be effectuated. That
is that once those things happen, it would occur. I was just
concerned, presunptive as to what, but | guess that what you're
suggesti ng conpl etes the process.

COW SSI ONER FRANKLI N: It's like a presunptive
heir to the throne. Not until the king dies does it come into
effect.

MR. BERGSTEIN: | think it would probably work.

MS. KRESS: If it's all right with you, what we'd
like to do is take these suggestions and Alan and nyself
wordsmith this and, if there's any question, propose that it be
advertised or, in the alternative, if we think there is
anyt hi ng substantive between the two.

COW SSI ONER FRANKLIN:  That's fine with ne.

CHAI RPERSON M TTEN: Thank you. And M. Parsons.

COWM SSI ONER PARSONS: I'"'m very concerned about
this. 1) | just read it but, nmore inportantly, nuch of the
federal land in this city, whether it be
Deal Kia Reservoir or Rock Creek Park, is presunmed to be open
space. That is, on the conprehensive plan |and use diagram

it's green. The citizens of the city expect that to be open
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space. They don't expect it to be R4 or C2. I don't
understand the necessity for this. I don't wunderstand why
we're doing it. W're essentially making a decision that's
i nconsistent with the conprehensive plan, in my view If the

conmprehensive plan |land use says green, it's green. That's why
I've always wanted an open space zone in the city so that when
sonmebody goes forward and wants to surplus sonmething, they're
not -- no.

What is going on out there?

COWM SSI ONER FRANKLI N:  The President is arriving
for the cerenpnies for |aw enforcenent officers.

COWM SSI ONER  PARSONS: So the PM is going by.
Good. VWhat was | tal king about?

CHAlI RPERSON M TTEN: You were talking about how
the public and you presume --

COWMM SSI ONER PARSONS: Let's talk about McMIIon
Reservoir. Let's talk about that specifically.

COWM SSI ONER FRANKLI N:  Before you do that, John,
let nme just point out -- and your concern is legitimate. But |
think it's answered by the |anguage where it says "Properties
owned by the governnment of the United States and used for or
intended to be used for a federal public building or use."
That's the only category of federal property to which this
applies.

COW SSI ONER PARSONS: Let ne give a specific
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exanpl e and see how this applies to it. The Corps of Engineers
decides to surplus McMIlon Reservoir 18 years ago and it had
no zoning on it. It's shown green, open space. It's got sone
reservoir. Sand filters on it and silos and things. The
District paid $9 nillion for that piece of property with the
idea that it would develop a conmercial activity. Now t he
citizens have conme to realize that maybe it's not a good idea.
I'"'m just saying that if the governnent is going to surplus
sonmething, it ought to come here to get a zoning designation
for it before it sells it and have a conplete and open process
instead of wus deciding today that if sonebody decides to
surplus McMIlon Reservoir, the other half, tonorrow because
they're going to put up a water tower, that it's not
automatically zoned. It shouldn't be, | don't think. At |east
give us a chance to nmake it open space as opposed to whatever
is across the street or contiguous.
I'"'m very concerned about this. Is there
sonet hi ng pushing us to do this?
MS. KRESS: Yes. This came, like | say, fromthe
Mayor's office and Econom c Developnent and it was really
geared nore to District buildings than it was federal

bui | di ngs. VWhat might be worth hearing is in the testinmony.

There will be hearings and perhaps it can be witten to |eave
out federal altogether. Just deal with District buildings and
deal differently with federal buildings and then that will also
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give you and others time to find out how the federal governnent
-- because perhaps we need to handle things in sone way -- |
have a feeling they have the sane problem with the federal
buil dings as the District has, but it gives us a chance then to
hear that and whether it should be included. To nme, it could
easily just cut off the federal buildings.

COWM SSI ONER PARSONS: If it's just buildings,
only buildings -- 1 don't know what a building is. Hundr ed
percent occupancy of the site. Ford's Theater

CHAI RPERSON M TTEN: Well, there's a definition
in the ordi nance about what's a building versus a structure.

COWM SSI ONER PARSONS: It inplies Iand. I think
we' re making a m st ake.

CHAlI RPERSON M TTEN: M. Franklin.

COW SSI ONER FRANKLI N: I was going to say that
there is an exanple on the other side of the equation. I'n
1995, the Congress nmade a determination it wanted to sell a
congressional office building and they designated a building
that they wanted to sell which, of course, was unzoned. The
question arose as to how do you value that building which was
totally unzoned and so people had to sort of scratch their
heads and decide, well, what is the likely zoning going to be
at that particular site?

So to sonme degree having that clarified -- and

this was clearly a building. There was no question of it being
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open space, although if sonebody wanted it for open space, you
could extend it. There was a park adjacent to it,
interestingly. But that park was not zoned either. So the
question sonetines is how do you value properties that are
goi ng to be surpl ussed?

COW SSI ONER PARSONS: What |'m saying is | think
it's the responsibility of the agency to cone here and decide
in public what it should be.

COW SSI ONER FRANKLI N: | suppose if something is
going to be surplussed, there's no reason why the presunptive
zoni ng designation couldn't be changed before the surplus sale
is effected.

CHAI RPERSON M TTEN: Woul d you be nor e
confortable then if what was advertised excluded federal
property and, at a later time --

COW SSI ONER PARSONS: | just would like to pul
toget her defense, GSA, architect of the Capital, Park Service
and deci de what we're doing.

COW SSI ONER PARSONS: If there's an energency to
do it with some other property, maybe we could go al ong wi thout
it, but I don't want to be presunptive enough here today to
say, take out federal property, when |I'm shooting ny own self
in the foot. [|'ve never done that before.

CHAlI RPERSON M TTEN: So how would you like to

proceed?
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MS. KRESS: Would you prefer --
COWM SSI ONER PARSONS: Delay. G ve me a nonth.
MS. KRESS: Okay. Perfect. A nonth is not going

to make any difference. Thank you.

CHAlI RPERSON M TTEN: I would just like to follow
up on sonething that M. Parsons said because | have often
wondered why we don't have an open space zone nyself. So the

nmomentum i s bui | di ng.

MS. KRESS: | believe that is on -- | didn't |ook
at the latest list, but that has been referred to Ofice of
Pl anni ng to devel op one.

CHAI RPERSON M TTEN: Is that sonething that's on
your radar screen, Ms. MCarthy?

MS. M CARTHY: My understanding from David Col by
was that that idea had been discussed quite sone tine ago and
was shelved because of the feeling that inmposing that zone on
anything that wasn't already open space was confiscatory. But
| don't know why it wasn't at |east thought of to put into
pl ace on that which is existing park |and.

COWM SSI ONER PARSONS:  Just quickly. The probl em
was the concept of transfer of development rights didn't even
exist in the city. So every time we decided we were going to
put it on sonething, it was a taken. I think the best exanple
that we just used is the parking lot in southwest waterfront P5

where we essentially nmade it open space as a parking |lot that
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they could transfer the developnent rights. That's why it
failed the last tine. It was a long tine ago.
CHAlI RPERSON M TTEN: If 1 could just also

interject, which is not every open space zone that other
jurisdictions has precludes all devel opnent. It doesn't give
you much but it doesn't mean you can't build anything. So in
that sense, it wouldn't be a taking. I think we would like to
suggest that that be put on your list of things for the future
but not to be left for another 18 years.

COWM SSI ONER PARSONS:  You nade ny day.

CHAI RPERSON M TTEN:. Oh, |'m so happy.

MS. McCARTHY: Maybe we can neet with your group,
too, M. Parsons, as you consider that, the group that you were
tal ki ng about pulling together with regard to the federal |and.

COW SSI ONER PARSONS:  Thank you.

CHAI RPERSON M TTEN: So do we have a consensus on
just postponing to the extent that there <could be sone
addi ti onal information provided at our next public neeting that
we'll defer any action on 01-11TA? Do we have a consensus
about that? Okay. Thank you.

Proposed action, Case No. 00-02MA, Medstar. M.
Basti da.

MR. BASTI DA: Madam Chairman, the staff has
provided you with all the information that has conme into the

record, and | am requesting for you to nake a determ nation in
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this case.

CHAI RPERSON M TTEN:.  Thank you

Let nme begin by saying that | endeavored to
assign in the record the itens that would neet the requirenents
of a first stage PUD application and a second stage PUD
application, and | had a fair anpbunt of success on the first
stage but not much success on the second stage. | know we had
di scussed the possibility of whether or not the application and
the record we have before us neet that requirement for a
consol i dated PUD. In, at least ny reading of the record, it
does not.

So by way of just starting the discussion, does
anyone have a different view about what the record constitutes
as it relates to a PUD for Medstar? Does anyone agree that it
nmeets the standards for a first stage PUD? | nean where are we
in terms of just your thinking relative to neeting the
standards for a PUD, first stage, second stage?

COWM SSI ONER PARSONS: Well, in ny view, this is
exactly what the PUD was established for so long ago in the
' 70s. It hasn't been used very nuch for that purpose. Wat |
mean by that is a large tract devel opnment where the paraneters
are set out, the four plates, the square footages, the issues
of traffic are developed and studied and anal yzed. And then
the second stage is when individual projects come back through

So | think it's a perfect opportunity to use a tool that we
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haven't used in this fashion for many, many years, that being
to approve this as a first stage PUD and then require themto
come back with other projects as they're devel oped.

CHAI RPERSON M TTEN: Let me just ask staff so I'm
clear, Ms. Kress or M. Bastida. Wuld there be any additional
cost associated by way of fees associated with comng in for
second stage PUD application?

MS. KRESS: M. Bastida informs me that there are
no fees for the second phase or stage two.

CHAI RPERSON M TTEN: And M. Parsons, in your
experience with PUDs in its original sense, is this a nulti-
phase type of second stage?

COWM SSI ONER PARSONS: Ch, yes. Yes. There's no
requirenent to bring back five or -- | guess there are about
five to eight projects in this. No. Bring them back one at a
tine.

CHAI RPERSON M TTEN: All right.

VI CE CHAI RMAN HOQOD: I'"m sorry, Madam Chair. I
didn't catch the last part of what M. Parsons said. You said
bring them back one at a tinme or they can bring back three or
four projects at a tine.

COW SSI ONER PARSONS: OCh, as many as they want
to. Yes. -- to rush them to say don't come back here until
all your architecture design. That's not appropriate or fair.

Cone back at their option.
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COWMM SSI ONER  FRANKLI N: Madam Chair, what
specifically do you believe is nmissing fromthe record that we
would require at a second stage PUD? | understand there are
sone designs that are typically required.

CHAI RPERSON M TTEN: Ri ght.

COWM SSI ONER  FRANKLI N: I think the Conmission
does have sone flexibility to look at this differently in the
light of this rather conplex master plan and the size and
i mportance of this facility.

CHAI RPERSON M TTEN: And | agree about that and |
could go through each of the items that are required to be
submtted in Chapter 24 for a second stage PUD application, but
what | wanted to suggest instead was that particularly for the
projects that are the nobre urgent projects that the applicant
would like to proceed on, that we be specific about what we
want to see in the second stage application. It's not
necessarily the whole list. So we relieve them of sone of the
requi renents that would otherwi se be necessary but that we do
get the information that we really do want to see.

I think things |like a detailed site plan and
di mensions of the buildings and structures would be desirable.

I think that typical floor plans and architectural elevations
for each building, sections for each building, would be
appropri ate. If there's anything that anyone else would like.

My thinking would be we could alleviate sone of the burden on
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the initial projects and then naybe as the overall devel opnent
takes nore shape that for projects farther out on the tine |ine
that they be required to nake a full subm ssion for the second
st age.

Wen | say the initial projects, | just want to
refer to -- and this is attached to the letter from Arter and
Hadden dated May 7, 2001. There are three projects that are in

the planning stages or about to go into the planning stages

this year which is |, Construct energency and |ICU addition and
so on, Il, Construct |aboratory and admnistration addition,
and then under (N const ruct cancer institute |inear
accel erator addition. So there would be a rather limted

anmount of additional information that would be required to be
submtted and nothing that wouldn't be devel oped otherwise in
the ~context of doing the planning and design of those
bui | di ngs.

COWM SSI ONER  FRANKLI N: Do we need the floor
pl ans for this process?

CHAI RPERSON M TTEN: | suppose the only reason --
if we had dinmensioned floor plans, then that's a way of
verifying the FAR calculation which | know has been of some
concern. But in terns of where everything is going to be, |
don't think we need detailed floor plans.

What are other folks' thoughts about that, M.

Parsons? Did you have sonme thoughts about that?
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COW SSI ONER PARSONS: You nean beyond the fl oor
pl ans?

CHAI RPERSON M TTEN: Well, what would you like to
see beyond what | had said in ternms of floor plans, elevations?

COWM SSI ONER PARSONS: That's all .

CHAlI RPERSON M TTEN: Okay. And a detailed site
pl an showing the location of the structure on the site because
right now | think through what's been submitted we have a
general sense of location of things, and that would just be
nore specific.

COW SSI ONER PARSONS: Ri ght. I think they'd
have to report to us on their progress with the menorandum of
agreenent with the Departnment of Public Wrks and all those
ki nds of -- or that thing.

CHAI RPERSON M TTEN: Ri ght.

COW SSI ONER PARSONS: Those kinds of things that
speak specifically.

CHAI RPERSON M TTEN: I think if we have sone
sense about how we'd like to proceed, then if we're interested
in approving this as a first stage PUD, then we would have sone
conditions on that and that's when we would tal k about the DPW
agreenent .

COWM SSI ONER  FRANKLI N: Well, | would support
doing that provided that we assure that they are relieved of

the kind of processing that would have been incurred if they
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had gone to SP zoning to get certain uses approved. | think we
have to nake it plain that we in the first stage are generally
approving of the uses that are set forth in the master plan so
that there's no question about that.

CHAI RPERSON M TTEN: Okay. That was one of the
things that the applicant has requested, that physicians
of fices and parking garages be specifically pernmtted so that
there won't be further debate about that. So that could be
made part of the first stage approval.

So is everyone in general agreenment about noving
forward with approval for a first stage application so we can
tal k about sonme of the conditions?

VI CE CHAI RMAN HOQOD: Madam Chair, | find mnyself
in a rather peculiar position. | don't want to get back on the
soap box that | did at the |last neeting, but | was inclined
obviously to go with what was presented to us at first. ['m
having a hard time with this discussion with PUD when | was not
in favor of a PUD to begin wth. I was in favor of what was
presented to us, the nmap anmendnent, with the outer side of the
canpus or the area being nore restrictive than the inner part
of the hospital center

This whol e discussion goes back to nmy argunent

early on. We're getting convol ut ed. It's a lot being brought
in. It's a lot of things to go through and, again, | still
state that all this review process, while I'll be inclined to
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go along with ny colleagues, | still have a problem with all
this keep conmi ng back down, keep coning back down process. I
just want to go on record to object to noving in that fashion
but to get this done for the residents of this city, I will go
ahead and nmove forward, first stage PUD, second stage PUD, and
do the necessary approvals to get it done because this hospital
is definitely needed for the residents of this city.

CHAI RPERSON M TTEN: Well, just to reiterate why
we decided to nove in this nmanner. | think our concern was
that it hasn't been done in the past to condition a nmap
anendnent and there were sonme significant conditions that we
were seeking and that the applicant was anenable to. This is
the best structure that we could identify to acconmplish that.
While | think we've been open to naking the Medstar as friendly
as possible without setting precedent that would be unfavorable
in the future, | think this is
really the best course of action that we have to offer to
acconplish allowing growth for the hospital as well as inposing
some controls specifically as they relate to the traffic
situation there.

VI CE CHAI RMAN HQOOQD: Madam Chair, | appreciate
your explanation. Again, my comrents stand. | believe that
the conditioning map amendnment, |'ve been advised previously
that that may be debatabl e. But anyway, |'m ready to proceed

with whatever we can do to get this taken care of.
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CHAI RPERSON M TTEN:. Al'l right. Thank you

COW SSI ONER  FRANKLI N: I  share Commi ssi oner
Hood's sense of urgency about this, and |'m sure the rest of us
do as well. | would be hopeful that we would not unduly burden
a hospital with a lot of regulatory review that would be
perhaps typical of a second stage PUD by in the first stage
order clarifying certain things. To my mind, really what would
be nost inportant is any very significant departure from the
master plan that mght occur downstream | certainly think the
Conmi ssion would be concerned about that since the master plan
has been regarded as the armature on which everything else is
bei ng put.

I knowit's a lot of fun to | ook at the design of
buildings and all the details, but this is a fairly self-

contained tract for a facility that is highly essential to the

well being of the District. I don't think we should over-
regulate it. That's all |'m saying.

CHAI RPERSON M TTEN: | agree with t hat
conpletely, and | think that it's possible to wite into the

order sone guidance for comm ssioners that mght cone after us
with the intent of really what we want to acconplish by some
of the second stage and not to open it up to anything that
woul d conme to m nd. But you raised another issue for
me, M. Franklin, which is | think in a previous neeting we had

tal ked about basically binding the applicant to their master
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plan and then you nentioned that we would, of course, want to
see any significant departures from the master plan. So what
do you have in nmind by way of conditioning the PUD as it
relates to the master plan? |Is that going to be our guiding
docunent ?

COWM SSI ONER FRANKLI N: I would think that that
shoul d be the guiding docunent and that if there is devel opnent
that is going to occur in future that is clearly consistent
with the nmaster plan, | wuld not Iike to burden that
devel opnent with excessive oversight, even though | guess we
all feel that the devel opnment that has occurred so far has not
been of the highest aesthetic quality. I don't know whet her
it's possible to redeem that in the future and | think it's
nore inportant these devel opnents go forward in a tinely manner
than that we get everything |ooking the way we want it. Maybe
M. Parsons disagrees, but that would be my approach.

COW SSI ONER PARSONS: | guess mnmy real problem
with this whole project is something called the Southeast
Conmplex. It is referred to on various pages in the master plan

as a wellness center, parking, new programs and initiatives,

and future expansion. It has all those labels and it is a
vehenot h of a building. It is the largest building. [It's the
| ast page of the master plan. You'll see it I|abeled there.

You see how big it is. I'"m hoping they never build it. I
think it's out of scale with the conmmunity. It's out of scale
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with the buildings across the street. It's out of scale with
the canpus plan itself.

So that's the only structure that |[|'ve been
worried about in this whole exercise. It just overwhel ms First
Street, etcetera. So |I'm hoping we don't have to hold themto
that in hopes that it never happens, that a series of snaller
bui l di ngs or sonething of a smaller scale occurs. So | want to
give them the flexibility to go the other way, too, in hopes
it'll happen.

But otherwise, | think their plan -- and this is
Phase VI, after all, and they explained very well. In this
busi ness, you can't predict that far into the future as to what
you're going to need. But |I think they're fairly well refined
on the east addition and the emergency -- what's it called? --
emergency and |ICU addition and those building envelopes are
pretty well set and they're in the early phases and we ought to
| et them go. But it's that one that | just have had probl ens
with since the first night of hearings.

COVMM SSI ONER FRANKLI N: That's what nunber on the

| ast page?

CHAI RPERSON M TTEN: It's VI. It's the very | ast
l'ine.

COWMM SSI ONER  PARSONS: It's |abeled Southeast
Conpl ex. It's the only | abel on the nodel. The | ast page in

t he docunment.
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VI CE CHAI RMAN HOOD:  Chapter 77.7E?

COWM SSI ONER PARSONS: You got a different plan
than | did.

COWM SSI ONER FRANKLI N: The ones that don't bear
a nunber. Oh, | see. Well, | share your concern. | guess |
was distracted by |ooking at the nunbers at the bottom of the
page.

COW SSI ONER PARSONS: At this point, all these
bui l di ngs would be built that you see on this nopdel except that
one. If you flip back, each phase, they label the building
they want to build in that phase. If you go back to the
begi nni ng, four pages in advance of that.

CHAI RPERSON M TTEN: So is there a way to -- |
mean given that we |ike the master plan in many, nmany respects
and the suggestion has been nmade that our first stage -- our
approval is subject to the master plan as we see it and yet we
don't like an aspect of it. Shouldn't we address that?

COMM SSI ONER PARSONS:  Well, | wanted to sonmehow
hol d out Phase VI. Yes, a building will go there. Yes, we
know you need parking. But we're okay with one through five.

CHAI RPERSON M TTEN.  Al'l right.

COW SSI ONER  FRANKLI N: I would go along with
t hat, Madam Chair.

VI CE CHAl RMAN HOOD: | woul d, too.

CHAI RPERSON M TTEN: Yes, that's about nine years
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in the future.

COW SSI ONER PARSONS: | think this ought to be a
10 year plan.

CHAI RPERSON M TTEN:  Ckay.

COWMM SSI ONER  PARSONS: We hadn't tal ked about
that, but it would be nmy --

CHAI RPERSON M TTEN: I"m just going to get some
of this down. I'"'m getting it. So we'll acknow edge that
there's a building site where the Project VI is proposed but we
are explicitly not approving density for it or we're not
approvi ng- -

COWM SSI ONER PARSONS: Ri ght, because in sonme of
the earlier stages that you see here on the proposed | andscape
plan, it's a parking lot.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER FRANKLI N: Well, would you want to
approve uses but not density?

COWM SSI ONER PARSONS:  Well, in that case, yes.

COWMM SSI ONER FRANKLIN: I n that case?

COW SSI ONER PARSONS: Yes. The others, | think
they've pretty well articul ated what they need.

MS. KRESS: I would just say | don't know that
you have to decide every detail today. This is sonmething that
we can work on and refine and staff can have some suggestions

and that you can finalize it in the final order.
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CHAI RPERSON M TTEN: Right, but this was a pretty
big issue that we hadn't really discussed before, so just to
even get the parameters of that. And then there's the
financing agreenment that they have wth the nmenorandum of
agreenent with DPW which | think we would also want to nake it
subj ect to.

The rezoning, just for the sake of clarity, the
configuration of the rezoning would be zoning strategy B which
is Figure 6.6C in the nmaster plan. Wth the Ilimt on
devel opabl e density of 1.9 FAR for the SPl1 portions of the site
and 3.4 FAR for the SP2 portions of the site. The total square
footage of additional devel opment that constitutes gross floor
area may not exceed 2,590,465 square feet, thus increasing the
applicant's total gross floor area from 1,440,629 square feet
to 4,031,094 square feet. Just so we're clear about that.
That's what the applicant had agreed to.

VI CE CHAI RVAN HOOD: I think in SP2 they're
asking for 3.5.

CHAI RPERSON M TTEN: It's 3.4. Let me just
clarify that. 3.5 is what's pernmitted by right, but they had
agreed to a small reduction. | don't know that | have the --

MS. KRESS: As long as your intent is there --
["m just trying to help to expedite -- | think the intent is
there and we can get the exact nunber.

CHAI RPERSON M TTEN: Okay. All right. And then
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in terms of dealing with the DPW agreenent, there's a timng
i ssue there, but | don't know that we want to hold up any Kkind
of second stage waiting for those road inprovenments, so a
second stage could cone in at any time. There were a series of
other conditions that had been proposed by the Ofice of
Planning in their April 10 supplenmental report which | would
want us to adopt the first one that the PUD shall -- | don't
necessarily want to say consist of the master plan 2000 but our
approval would be consistent with that.l'm not ready to deal
with each of those things regarding flexibility.

I don't know if everybody has this in front of
t hem It's attachnment A, page four off the planning report.
It deals with the density and so on. The building heights for
SP1 will not exceed 65 feet and SP2 shall not exceed 90 feet.
The site lines fromthe Soldier's Hone will be maintained. I
think all of those are desirable to retain unless anyone thinks
ot herwi se. I think pretty nuch all of the other Ofice of
Pl anni ng recomendati ons woul d be appropriate. Do we just want
to make physicians' office space and guest acconmpdati ons and
parki ng garages permitted by right or Ofice of Planning had
offered sone linmtations on the ampunt of new construction for
those uses? I don't know if we wanted to adopt those
limtations.

COMM SSI ONER FRANKLIN: | would be inclined to

make them a matter of right, Madam Chair.
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CHAI RPERSON M TTEN.  Anybody el se?

COW SSI ONER PARSONS: | agree.

CHAI RPERSON M TTEN: Let ne see if | can put a
nmoti on together and then we'll add on to it as necessary. |
woul d move approval of the application by Medstar as a first
stage PUD. The approval period would be for 10 years and
subject to master plan 2000 wth the exception of Project VI
where we are not approving any specific density for that site
but the uses would be those uses otherwise permtted by the
zone or the following that we' ve designated or the PUD area
which is the physician's offices, guest accompdations rel ated
to the hospital center -- | think we should limt that, not
opening it up entirely -- and parking garage and that the
construction projects wuld conme to us for second stage
approval but the subm ssions would be limted to el evations and
sections for each building and a detailed site plan show ng the
| ocation of the specific project and additionally the applicant
would submit a status report on the road and traffic
i mprovenents and establish consistency with the master plan for
the project that's been proposed.

COWM SSI ONER PARSONS: Wl | done.

CHAI RPERSON M TTEN. Thank you.

COWM SSI ONER FRANKLI N: Very well done. Woul d
you want to add anything about having them come to us if they

are proposing a significant deviation from the nmaster plan,
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even apart from any proposed devel opnment ?

CHAI RPERSON M TTEN: I think that actually is
i nherent in the notion which is we're approving the first stage
PUD subject to the master plan. So if they're going to nodify
the master plan, then they de facto have to cone to us. Yes.

COW SSI ONER FRANKLIN:  You're right. Thank you.

CHAI RPERSON M TTEN: Al right. Is there any
further discussion? W have a notion and a second to approve
this as a first stage application with the conditions
enunerated. All those in favor, please say aye.

(Ayes)

CHAI RPERSON M TTEN: Those opposed, please say
no.

M. Bastida, would you record the vote.

MR. BASTI DA: Yes. The staff would record the
vote five to zero, Ms. Mtten noving and M. Parsons secondi ng,
and M. Franklin and M. Hood voting on the affirnative, M.
Hol man voting on the affirmative by proxy.

CHAI RPERSON M TTEN.  Thank you

M. Bastida, the next item on the agenda rel ates
to a request to reopen the record in Case No. 00-23P. Coul d
you explain that to us.

MR. BASTIDA: Yes, Madam Chair man

After the file was closed, M. Doctor requested

an opening of the record to add sonething to the record because
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a detainment had not been served to himin a tinmely fashion.
The difference here 1is that this is a rulemaking and,
accordingly, they are not parties or individuals in which
anything has to be served to everybody's equal and everybody
has to nmeet the deadline of April 20. So the request is on the
record to address certain issues at Sunrise put into the record
inatinmely fashion.

CHAI RPERSON M TTEN: So we have soneone that
testified in the case that's seeking to comment on a submn ssion
by another entity?

MR. BASTI DA: Correct. We have a witness that
testified on the record and then wants extra time to address
ot her issues that were addressed by another witness on a tinmely
f ashi on.

CHAI RPERSON M TTEN: I think in a rulemaking
case, since we don't have parties, we don't |eave the record
open for wtnesses or entities to coment on other folks'
submi ssions, so | don't know what's the sense of the Conmi ssion
about reopening the record to take in this additional
i nformati on?

VI CE CHAI RMAN HOOD: Madam Chair, sinply, that's
not done in a rulemaking fromthe comments |'ve heard from M.
Bastida, so | would not be inclined to open the record back up,
especially since we don't have any parties. | just see that as

goi ng down the wong road.
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CHAI RPERSON M TTEN: I would agree with that and
I think, by consensus, we could agree that we will not reopen
t he record.

Al right. Then we have the issue that we

deferred earlier which is that we have a npotion, although we're
going to treat it as a request. Agai n, we don't have parties
in a rul emaking case. We have a request for postponenent of
the decision in this case from Sunrise Assisted Living. If 1
could just outline, as | understand it, what the issues are.
Dependi ng on the outcome of the appeal by Sunrise, | believe
they feel that we would view their situation differently if we
knew the outcone of the appeal, and that mght influence the
way we treated their site and in making a decision and they'd
rather that we know the outconme of the BZA appeal case prior to
us proceeding and there is protection for the zoning process,
the rezoning process, because of the set-down rule, but |I'm
interested in what the other Commi ssioners have to say about
whet her or not they would be supportive of a postponenent.

VI CE CHAI RMVAN HOOD: Madam Chair, | went back and
forth with this in my mind I don't know how many tines trying
to consider whether | would be in favor or not in favor. I
guess the bottom line for ne was to find out whether or not
we're being fair to this particular project or any other
project. | guess that's nmy question, and I'll be the first one

to tell you |'ve been going back and forth with that. Maybe
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sonmeone el se nmay be able to chine in, but my question is are we
being fair? | didn't expect an answer, but |'mjust curious.

CHAI RPERSON M TTEN: Do you have a sense of when
you ask that, do you think it would be nore fair to wait or
nore fair to proceed or is that what you're |ooking for sone
gui dance about ?

VI CE CHAI RVAN HOOD: I guess | wanted to hear
sonme discussions because |I'm nore inclined to -- the way |I'm
thinking now, and it's kind of like a 50/50 which doesn't
address which way | would proceed on this. I'"'m nmore inclined
to say, well, on one hand, they have permts, building pernits
and whether or not it's being upheld or not is in the BZA's
corner. But on the other hand, we have the conprehensive plan
which we're supposed to abide with and be consistent and not

i nconsistent with the conp pl an.

I guess one of the questions | asked nyself was
how did all this happen at the sane tine? | had a nunber of
guestions and, again, |I'm kind of torn. | really don't have
any answers.

CHAI RPERSON M TTEN: Well, let me just say what

ny line of thinking is and then we can get some other input.
One of ny concerns is that to the extent that nonconformty is
an issue in our decision m

making, then there's an issue regarding the degree of

nonconformty of this project because we won't know that until

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

the outcome of the appeal. So if that's an issue for us, then
the nore we know, the better

But one of the issues that | would like to raise
in the deliberation on the case is | don't feel prepared to
-- | don't think we fully explored the notion of nonconformty
because there's been issues raised by the attorneys for Sunrise
about previous actions by the Zoning Conm ssion where there
were acknow edgements nmade of existing structures -- and this
relates not to Sunrise specifically but also to the two
apartnent buildings -- which is it seens that there's been --
and it's my own experience, too, that the |ong-standing

practice of the Commission is to be mndful of creating

nonconformties. This is not an isolated decision about three
bl ocks on Connecticut Avenue. This really has nuch broader
i mpact .

So to nme, they're bound together. The substance

of the case and the way we view this request to postpone the
decision to me are bound together. | don't know, M. Franklin
or M. Parsons, | don't know your views but | alnpost feel I|ike
I'd rather get into deliberating the merits of it and then
deci de about whether or not we'll proceed today. I'd like to
have a little bit nore discussion on the substance first.
COW SSI ONER FRANKLI N: | agree, Madam Chair. I
think we should just see where we're conming fromin terns of

the nmerits of this whole issue which is very vexatious. I
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agree with M. Hood that there is no easy answer. I'"'m very
di sturbed at the degree of nonconformity that would result if
we were to adopt the zoning reconmended by the Ofice of
Pl anning with respect to not just the Sunrise parcel but the
other two buil dings. W would be basically creating very
substantial nonconformity in a relatively snall area.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER FRANKLI N: I just find that to be
unconf ortabl e. So | was going to wait to see where everyone
el se was coming from and see whether they would shed Iight on
this in terms of sonme kind of direction to follow. But |I'm not
there yet. [|'mnot there.

CHAI RPERSON M TTEN: Wt hout putting M. Parsons
on the spot, you've lived through many of these rezonings, or
at least the cases, the instances that were cited, where
consideration was given to nonconformty, and you raised the
issue with Ms. Dwyer, which is why we have an additional
submi ssion on this matter, what was thinking? | nean because
if we say that we don't care about nonconformity, then that's a

significant departure fromthe past.

COW SSI ONER PARSONS: | don't think so. | guess
the first time | dealt with that issue was the rezoning of
Connecticut Avenue and Dupont Circle. You'd think the world
was going to cone to an end. I guess that's where | |earned

that nonconformity is not as bad as people would have us
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bel i eve. So |'ve never been persuaded that nonconfornty is a
probl em There's certainly some difficulty financing. The
devel opnent on Connecticut Avenue did not stop. So | don't
know how far you want to get into this.

CHAI RPERSON M TTEN:  There's two issues, as | see
it. One is is there an economc inpact related to
nonconformity, which at the noment is of less interest to ne
personal | y. VWhat's of nmore interest to me is we have what
appears to be a long-standing pattern of decisions by the
Zoning Conmmi ssion of making an accommodation for this, for
structures that would otherwi se be made nonconformn ng. | f
we're going to talk about zoning consistency, then there's a
whol e bunch of cases that need to be brought forward from the
Ofice of Planning to bring all those -- if we can just for
shorthand call them carabouts. Al'l those carabouts from the
past need to be corrected. So to nme, we're about to change --
this would be a significant change for this body to make, and
I'"'m not saying -- to what you were addressing earlier, |'m not
saying it's not perhaps appropriate, but this is a big shift.
So | didn't know if you had insight into why those
accommodati ons were made in the past.

COW SSI ONER PARSONS: I think at Dupont Circle
it was only use. It wasn't structure.

CHAI RPERSON M TTEN.  Ckay.

COW SSI ONER PARSONS: It's a long tinme ago.
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CHAlI RPERSON M TTEN: Ri ght.

COW SSI ONER PARSONS:  End of know edge. | nean |
don't renmenber the specifics, but nost of the testinony, as |
remenber it, went to structure, nonconform ng structures. It's
going to burn down and we're never going to be able to rebuild.
Alot of that. W essentially ignored it and, for some reason
| can't renmenber, we went with uses being all right.

CHAI RPERSON M TTEN: Just to take the case that |
spent the nost tine looking at which is the nbst recent which
is the one at Foggy Bottom where we had -- and this was raised
by Sunri se. I'"'m going to find it here in a second. There's
two apartnment buildings, condom nium buil dings, the Giffin and
the Plaza Condoni nium Apartnment Building. Those condomni ni um
bui l di ngs are zoned R5E and the |and use nap designation shows
them for nedium density which on the zoning consistency chart
that the Ofice of Planning uses would either be R5B or R5C. |
know that there's sone flexibility, but in the strictest sense,
R5E is high density.

So obviously there was sone notion that we're

going to ignore the land use map for other reasons. Li ke |
said, | don't mean to put you on the spot because it's not your
responsibility to defend what went on in the past. I just

didn't know if you had any insight that you could share with us
about why that was done.

COW SSI ONER PARSONS: | don't renmenber that case
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at all.

MS. M CARTHY: Madam Chair, | was the expert
witness for the applicants in that case.

CHAI RPERSON M TTEN:  Ckay.

M5. McCARTHY: As | recall, the basic reason for
the Foggy Bottom overlay was to enact into zoning the Foggy
Bottom Historic District so that the limtations on zoning
woul d be consistent with the Foggy Bottom Historic District and
the preservation of those buildings. | don't renenber the
specific buildings in great detail, but my recollection is that
those were excluded because they were not contributing
buildings to the historic district so the applicant was willing
to exclude those because what they were really interested in
was nmaking sure that the buildings that were protected by
historic status didn't have zoning that was inconsistent with
that historic status. But 1'd be happy to go back and check
t he record.

CHAI RPERSON M TTEN:  Well, since we're now having
a discussion, | think it's inportant for us to know, inportant
for the Commission to know. Since this is seemngly a
significant departure from what's been done in the past and
that zoni ng consistency cases are part of what we're all about,
is this the first of many proposals by the Ofice of Planning
to bring zoning that may be inconsistent with the land use

desi gnation on the generalized |land use map and bring it into
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some kind of consistency with the -- or not inconsistency with
the conprehensive plan despite the inprovenents that exist
because there are nunerous cases where that is true.

We have the ones that are cited here. I think
the attorneys for Sunrise raised sone in their oral testium and
I've seen sonme in ny travels over the years as well. This is a
big policy issue as far as |'m concerned. That's why | don't
want to just focus on three blocks on Connecticut Avenue. So
can you give us a sense of where the policy is going?

MR. ALTMAN: | think there are many other actions
in areas of the city where you have zoning that is potential
zoni ng consi stency actions. Wen we |ooked at this case and in
the broader context of the policy, the issue before us was, |
mean you have to evaluate each case in its particular context.

The over-riding issue here in our reading of the Ward 3 plan
and it's a matter of the law that guides us, that the zoning
should not be inconsistent with the conprehensive plan and we
| ooked very carefully at the map as well as text and | ooked at
both of those readings.

Again, we did separate fromthe specific project and how
that project would be in terms of its appeal, but the policy
was to look very carefully and say that this shall not be
i nconsistent with the conprehensive plan and | ooked at the map
which clearly was | ow npoderate density for those three blocks.

It had been very specifically designated as such. We al so
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| ooked at frankly the history of the rezoning on the other side
of Connecticut where the principle that the Zoning Conm ssion
at that tinme upheld was that consistency was the nore inportant
principle than nonconformty. That was one of the cases which
was literally just on the other side. W |ooked at that case
and we | ooked at this and we also |looked at it in light of very
strong policy in the Ward 3 plan that said that the zoning, one
of the issues clearly that had cone up in Ward 3 reflected in
the ward 3 elenent of the conprehensive plan was that zoning
shoul d not be inconsistent with the conprehensive plan and had
speci fic language stating that one of the actions that should
be taken is to correct or prevent inconsistencies between
zoning and | and uses potentially in the conprehensive plan

So is there one policy that says in every case

there should not be a Ilevel of nonconformty? We have
obviously noved nore in the |line of trying to nobve toward
consi stency as being the over-riding, | think, principle of how

we | ooked at the case and not | ooking at a specific project but
obviously we're looking at this over tine and |ooking at the
record as it exists. Here it wasn't just a question. It was a
gquestion of |low and noderate density, not a question, say, of
medi um to high density. So there was a very clear disparity
between the zoning and the conprehensive plan and that was kind
of our over-arching principle that we used in our evaluation.

Jennifer, do you have any further coment on
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t hat ?

MS. M CARTHY: Plus, | think the Ofice of
Pl anning's position has always been that the generalized |and
use elenent, as the conprehensive plan says, ought to have the
maj or role but that one also has to |ook at the body of the
conprehensive plan and we felt that, although Sunrise in their
subm ssion had noted one or two aspects of the conprehensive
pl an that tal ked about housing for the elderly, t he
overwhel mng body of statenents in the conprehensive plan
supported preservation of stable neighborhoods with existing
character and density and that there was such an overwhel ning
body of statenent in the conprehensive plan along those I|ines
that that plus the land use element were strong enough to
out wei gh concerns about nonconfornmity. But | think you also
had some specific research.

MS. STEI NGASSER: Well, in looking at how the
Zoni ng Conmission ruled on the western side of these same three
bl ocks, we | ooked to what the Commi ssion was mndful of at that
time. At that time, OP did go into detail about nonconformty
and the Commission felt that consistency was the over-riding
principle on that side of the street. So we worked within that
same mnd frame meking a simlar recomendation of R5B this
time as was made in 1986. I read from the record at that
time. "The Commission is nindful of OP's concerns about

creating substantial nonconfornmity if the area is zoned R3," as
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was petitioned at that tine.

COWM SSI ONER FRANKLI N:  Was there a nonconformty
created?

MS. STEI NGASSER: Yes, sir. "The Conmi ssi on,
however," it reads, "believes that the R3 zoning is not
i nconsistent with the conprehensive plan and that retention and
preservation of housing in the area should be given utnost
consideration.”" And they did choose the consistency issue over
the nonconformity at that time. So there are cases where both
el enents were wei ghed and, as Andy was saying, we |ook at these
projects using all elenents of the conprehensive plan, both the
policy map, the land use map, the District elenents, and the
ward plans, in weighing themin their physical context.

COW SSI ONER FRANKLI N: What degree of
nonconformity was created on the |left side?

MS. STEI NGASSER: I don't know. I don't have
that information.

CHAI RPERSON M TTEN: "Il speak for nyself and
see if anyone else would be interested in this. I think what
woul d be hel pful is we want to be sure that what we're doing on
three blocks on Connecticut Avenue fits in to a larger
framework and we have cases that have been cited to us that
seemto indicate that the contrary has been done nunerous tines
in the past. So what | would find helpful is if the Ofice of

Pl anning could do us a service and look at these cases that
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have been cited to say, well, okay, that's been cited but
here's what happened there and here's what happened in that
case, to give us confort that this is an appropriate way to
nmove forward on these three bl ocks on Connecticut Avenue.

MR. ALTMAN: Let nme just say that we | ooked at --
and obviously, |I'd be happy to do that for you -- is when we
| ooked at this, we didn't see this, | think, in as large a
precedent setting sense as nmmybe you're viewing it because of
in light of the very, at least from OP's opinion, the clear
gui dance provided in the conprehensive plan related to these
three bl ocks. I could see if we were |looking at a very broad
swath of land, a conplete rezoning of an entire nei ghborhood,
and concerns that would be there. But given, frankly, the read
of the conprehensive plan, the |anguage that's so specific
related to =zoning and consistency, related to residential
devel opnent, related to the fact that these are not imediately
proximte to Metro stops and the map which was very clear, al
those factors led us to say that this isn't precedential and
will be something that could be broadly necessarily interpreted
in every single case of how we would apply this standard to
every consistency because | think we do have to | ook at in that
cont ext . So we weren't as concerned in this instance because
it seemed |ike there was so nuch that was clear to us.

I'"'m happy to provide those precedents, but just

to answer your policy issue about whether we were concerned
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about that, obviously we investigated it and thought through
that issue and whether this represented a major shift or not
and, of course, it does represent a way of |ooking at
consi stency with the conp plan.

CHAI RPERSON M TTEN: I think we all appreciate
the fact that it's a balancing of the reconmendations that are
in the conprehensive plan that needs to occur in zoning. I
have my own sense that there's been this |ong-standing practice
about accommmpdating existing structures in the consistency
process. So if you could do something to make ne nore
confortable about the fact that this is -- and | know there are
sone cases that can be cited in the contrary, but it's my sense
that there are mny nore instances where there's been
accommodation made to existing structures.

So anything that you could do to help at |east

bring me al ong. I don't know if the other Conmm ssioners woul d
be interested in that, as well, but our confort level isn't
hi gh enough at the moment. | feel and |I'm sensing from some of

t he ot her Conmi ssioners.

COWMM SSI ONER FRANKLI N: I'd like to add, Madam
Chair, that I'd be interested to know of other cases where the
rezoning has led to what we are told is the nonconformty of 73
percent of the property wthin the rezoned area. I can
understand that there may be what | would call incidental

nonconformty taking place in the interest of a broader public
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policy, but to have a situation where we're recommended to make
73 percent of the property which is subject to this proceeding
nonconformng is a different order of nmagnitude. I'd like to
know if there are precedents that go in that direction which I
woul d hope would not be the case because | think a priori it
seenms unreasonable to ne.

VI CE CHAI RMAN HOOQD: Madam Chair, | also would
like to just pose a question. Maybe our corp counsel can help
us -- well, can help ne with this. I'"'m going to propose a
scenari o. If we ¢ ahead and approve the down zone of the

property, go ahead and approve the down zone of Connecticut

Avenue three blocks or whatever, not dealing wth the
nonconformty, and Sunrise |oses the appeal, | nean BZA, they
| ose the appeal, will they then have a recourse to cone back by
way of variances to the BZA to still go through with their
proj ect? I think that wll answer ny fairness question, |
believe. M. Bergstein, if you follow where I'"'mgoing. If you

can help nme with that.

MR. BERGSTEIN: | know where you're going. |'ma
little hesitant to follow you down the road only because one
thing I --

VI CE CHAI RMAN HOOD: A whole ot of people are,
so don't feel left out.

MR. BERGSTEIN. | just have a concern. Certainly

one can request a variance to achieve zoning relief. The one
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thing that |'ve never researched is if the variance relief is
inconsistent with the conprehensive plan, to what extent one
relates to the other, particularly after a consistency rule
meki ng. And so | don't feel confortable in answering your
question until 1've given that scenario sone thought.

COW SSI ONER FRANKLIN: M. Bergstein, let ne ask
this question. Maybe sonmeone from the O fice of Planning can
answer it, too. Suppose the conmp plan to affect a very wide
swath of land in the city, maybe four tinmes the size of what
we're tal king about, and we were confronted with the fact that
the comp plan, if the zoning were made consistent with it,
woul d create nonconformity in 75 percent of the structures in
that area. Wuld you regard that as sonmething that would be
lawful for us to do?

MR. BERGSTEI N: I think, generally speaking,
nonconformty is a way of saving zoning actions from attacks of
taking. It actually is a formof grandfathering. It says that
the zoning action is going forward. We're not requesting you
to sonmehow physically change your building to conform to
zoni ng. We're permtting you to continue with that use and
make reasonable inprovenments and it's only if the building is
destroyed by act of God and nore than 75 percent needs to be
reconstructed that you would have to conform

So it really is something that saves zoning

actions from attach on constitutionality rather than, | think,
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i nvokes a challenge for constitutionality. So | don't believe
that that type of mmssive degree of nonconformity would invoke
at least a constitutional concern because you're not taking
property. You're not even effectuating an imedi ate reduction
of the use of the property. VWhat you're saying is long term
based upon possible scenarios, there may be linitations but the
due process clause, the takings clause, does not prevent
limtation on property. It prevents a wholesale taking of
what's referred to as the bundle of property rights. | don't

think creation of nonconformty by zoning action does that.

COW SSI ONER FRANKLI N: | agree with what you
say. I was thinking of a different standard. Maybe |
shoul dn't have said lawful. | should have said reasonable.

MR. BERGSTEIN:. | think it's Ofice of Planning.

COWM SSI ONER FRANKLI N: That's not your

depart ment.

M5. McCARTHY: In terns of reasonable, it is true
that if you look sonewhat on the legal, if you look at the
cases that deal with nonconfornmity, the words npbst frequently
used are wither away so the notion is -- which was part of our
argunment in this case -- that what you're looking for is to
achi eve consistency over the long run. The fact that there may
be buildings there now which aren't consistent just neans that
eventual ly, should they have an act of God or should they be

torn down and rebuilt, then they will be rebuilt as confornng
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but the wither away as it inplies says you can keep on going

for quite a while. In sone instances you have nonconformty
with anortization schedul es. But our zoning regulations don't
deal with.

So that was one reason why we changed the
recommendation with regard to the Huntington and the Regency.
We felt those were ol der buildings and, should they be rebuilt,
there was the opportunity to rebuild them to make them nore
consistent with what the conmp plan had clearly indicated was
their desire or there was also the opportunity for all those
property owners to go back to the city council in 2002 when we
meke the next set of recommendati ons about conprehensive plan
anmendnents and nake the argunent that in fact low to noderate
wasn't the appropriate designation for residential density on
the site and that it should be raised to a higher density.

MR.  ALTMAN: I think just one quick point to
answer Conm ssioner Franklin's question. The issue here, of
course, is the conprehensive plan which is your foundation for

what you're doing in terms of subsequent zoning and | ooking at

the city, analyzing it, looking at your generalized |and use
map, coming up wth a conprehensive plan, is that vyou're
| ooking forward and you have to be, | think, very careful in

your conprehensive plan when you' re designating |and use that
you do that in the right way and your policy is supportive of

that because you are taking a longer view than the immediate.
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You're not sinply |looking at what exists today and codifying
that and then the zoning sinply codifies that. That's not a
dynam ¢ environnent. That's not a planning environnment, a
pl anni ng docunent .

So the notion here again is that this is not a
case where we're bringing for you the conprehensive plan
anmendnment or what our suggestions are for the conprehensive
pl an. The question here is that we have a conprehensive plan
that's taken that long view and has designated this area for
very specific limted use designhation along wth supporting
policies and text.

So the question before us wasn't am |1 in favor of
this conprehensive plan designation for the area. The question
was what is the appropriate zoning that | believe would ensure
that the zoning is not inconsistent with the conprehensive
pl an. So | think the nation of how this answers your question
is that you are looking at areas of the city where in fact
there may be substantial anmount of imrediate nonconfornity and
what your zoning is, as Alan says, over tine is to bring your
pl anni ng, your zoning,a nd ultimtely your devel opment pattern
into what your long-termvision is.

But I think we recognize the issue of
grandf at heri ng because that means if you're there today, you
can remain and you can continue your use. As long as that use

is continuance, it's legal and it operates but that over tine
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you're saying the future of this area is one that's very
different, which has its foundation again in the conprehensive
pl an. So you nmmy have substantial areas where there is
i mredi ate nonconformty. This particularly affects are of,
say, the waterfront properties where you have industrial uses.
You nmmy have huge swaths of areas. We're |ooking, for
exanple, at parts of Buzzard Point. Buzzard Point obviously
doesn't have residential, it doesn't have office devel opnent,
it has industrial. They're grandfathered in but our future for
that area is very different. So you nay have that where there
may be substantial nonconfornmity but we are not saying that
those uses should be discontinued, as is this case.

CHAI RPERSON M TTEN: Just to be clear. | mean
think we all appreciate that perspective. It's just that it
seems |ike that perspective hasn't always been the perspective
in the past and, before we mke what | think nay be a
significant departure from past decisions by the Commi ssion, we
just need you to bring us a little farther along to get our
confort |evel up. Is that a response that you think you could
get to us for our June neeting?

MR. ALTMAN: Yes.

VI CE CHAI RVAN HOOD: Madam Chair, let me just ask

for clarification. They're asking for a notion to defer our
deci si on. If we're going to have sonmething cone back in June
| believe there are cases in front of the BZA. Ch, |'m sorry.
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It's July.

CHAI RPERSON M TTEN:  Jul y.

VI CE CHAIRMAN HOOD: | was going to say it was a
nmoot point to even do this but now !l see it's July. Okay.

CHAI RPERSON M TTEN: From nmy own perspective, |
think I will be in a better frame of mind to make a decision on
the request to postpone our decision until after the BZA case
once | get some input fromthe Ofice of Planning. W can make
our decision on this at our June neeting, our decision on the
request to postpone.

VI CE CHAI RVAN HOOD: I would be inclined, Madam
Chair, to join you with your comments.

CHAI RPERSON M TTEN: Is everyone in accord with
that? Okay. Good.

The next case is Zoning Conm ssion No. 00-30T,
zoni ng changes to the downtown devel opnent district, Park I1.
M. Bastida.

MR. BASTI DA: Madam Chairman, the Conmi ssion
requested the same information from the Ofice of Planning
regarding the Part 11 of affordable housing that was subnmtted
for the record, and we, the staff, is requesting that you go
ahead and try to nake a determination on this case to conplete
it since the Comm ssion adopted the other mrt at its April
nmeeti ng.

CHAI RPERSON M TTEN: Al right. We'll have to
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see the way the discussion goes, but what we may end up with is
some kind of conceptual agreenent that the staff would have to
write sone specific language to acconplish because at this
point I think we don't have |anguage really in front of us any
mor e.
MR. BASTIDA: The staff would be glad to do that.
In addition, the Ofice of Planning presented it report |ate
so we would like to waive the rules admtting the submttal of
the O fice of Planning report.

CHAI RPERSON M TTEN: Al right. Basically, we
need to reopen the record. |Is that right?

MR.  BASTI DA: No, because you requested the
information so | don't think that you need to open the record
but, if that's your wish, that's not a problem

CHAI RPERSON M TTEN: I just want to know
technically what we need to do. So we need to waive the Ofice
of Planning report in.

VI CE CHAI RMAN HOOD: | meke a notion we waive the
report.

CHAI RPERSON M TTEN:  Second. W have a notion to
wai ve the O fice of Planning report in. Al'l those in favor,
pl ease say aye.

(Ayes)

CHAI RPERSON M TTEN: Those opposed, please say

no.
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M. Bastida.

MR. BASTI DA: Yes. The staff would record the
vote five to zero, Ms. Mtten nmoving and M. Hood seconding,
M. Parsons and M. Franklin voting in the affirmative, M.
Hol man voting in affirmative by proxy.

VI CE CHAI RMAN HOQOD: Madam Chair, can | just
correct that? | just said report. It's Case No. 00-30T.

CHAI RPERSON M TTEN. Ckay. Great.

VI CE CHAI RMAN HOOD: For the transcript.

CHAI RPERSON M TTEN:  Yes.

W were not of one nind about how to proceed with
any changes to the conbined |ot devel opment provisions at our
| ast neeting. The issues that we had expressed concern over
were establishing the amunt of nopney to be placed in escrow
and how that amount would be determ ned and then we were al so
debating the timng of releasing the escrow funds and the
mechani sm for releasing the escrow funds. So now the O fice of
Pl anni ng has cone back to us with a supplenental report and we
need to discuss it.

One of the things, in reviewing the file for this
case, that | came across that | found to be-- it was a good
thing to be remnded about was in the Conmmttee of 100's
subm ssion where they said that the provisions proposed and
di scussion of the issue have yet to satisfactorily address how

performance on housi ng woul d be enhanced by any changes. So as
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| was considering this, it was good to be reninded about that
because | think the enmphasis clearly has been on freeing up
commerci al devel opnment, and we just need to be nmindful of the
fact that the reason these provisions were put in place in the
first pl ace was really about facilitating resi dential
devel opnent .

If | could just further perhaps give a context
for this. The conbined |Iot devel opnent provisions that are in
pl ace now rely on the favorable econonmcs of the office market
to leverage the residential devel opnent. By -- | think the
term that's been used 1is delinking -- the commercial
devel opnent and the residential devel opnent soO we are
sacrificing some of that |everage. My reading of it is that
there's really two kinds of |everage that have been afforded
through the conbined |ot devel opnent provisions that are in
pl ace now. They relate to actual dollars and then they relate
to timng. So in the proposal related to putting rmney in
escrow, that aspect of the proposal focuses on the |and val ue
di fferential between commercial use and residential use, as has
traditionally been the case, that comercial FAR is npre
val uabl e than residential FAR and significantly so. So if we
can get the escrow right, we can preserve that aspect of the
conbi ned | ot devel opnent provisions that exist now

The other issue as it relates to timng is really

there's two aspects to that. One is we want housing sooner as
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opposed to later. But the other thing that the current
combi ned |ot developnment provisions provide is that to the
ext ent t hat timng doesn't meke sense for resi dential
devel opnent, it wuses the conmmercial conponent to fill the
econonmic gap there as well. It's not just on the land
conponent of the residential devel opnent. It's on the
i nprovenents conponent. The sinplest way to |ook at a project
is land and building. If through the escrow we address the
di sparity between commercial and residential |and values but to
the extent that the econonmics, the market, doesn't support
construction of housing at a particular tinme, these proposals
don't address that.

So | just wanted everybody to have a sense of
what we're dealing with to the extent that's hel pful. | guess
the best thing to do nowis to open it up discussion.

COWM SSI ONER FRANKLI N: Madam Chair, | think that
your introduction is exceedingly helpful and very insightful.
In essence, what we're talking about is some way of getting
some financial resources into housing that aren't there and
should be there, frankly, through a whole range of other
i nstruments and approaches that probably are far nore effective
in the last analysis. I'"'m very pleased to see the nmyor's
housing program and the indications that sonme financial
i ncentives and waived tax statements are being proposed.

But in the January 25 report of the Ofice of
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Planning on this subject, one of the attachnents listed a
nunber of recomendations for financial incentives that were
devel oped by | guess it was the Myor's task force on this
subject which is a very conplex subject and tax abatenents was
#1 on the list. I'"'m very happy to say that that now has
matured into a specific proposal by the mayor. But there's tax
exenpt financing, there's credit enhancenents, there's tax
i ncrement financing, recordation fee reduction and other nore
perhaps costly approaches |ike establishing a downtown housing
support corporation, witing down |and costs and the |ike.

So | think we have to approach this subject,
which is a very oconplex one, with a reality check and that |
don't think that what we're going to come up with, however wel
we mght do our job, is going to be as powerful a stinulus to
housi ng as sonme of those other approaches. | hope that no one
believes that if we do our job right here that they can ignore
the real powerful stimuli that have to be developed to get
housi ng devel oped.

CHAlI RPERSON M TTEN: I don't think that there's
any danger of that because | think sonme of the ideas that were
put forward by the downtown housing task force are going to
become realized. I guess the best thing that we can do is,
knowi ng that there will be financial incentives provided is to
establish a framework where we facilitate developers using

those resources to build housing in atinely nanner and, to the
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extent that we think it's appropriate, to free up, at |east
froma timng perspective, comrercial devel opnent.

So | guess one extrene approach that is not being
recomended by the Ofice of Planning is we have to conbine | ot
devel opnent provisions alone because the financial incentives
will take care of it. So that's an extrene approach. But that
approach preserves the | everage that exists to get housing done
sooner because comerci al devel opnment is to sone extent driving
it. So the question is do we want to sacrifice the |everage
given that there's these other incentives available or soon to
be avail abl e?

COWM SSI ONER FRANKLI N: I''m not suggesting that.

I just think that |1'm very skeptical that this |everage rule
will bear fruit.

CHAI RPERSON M TTEN: That the |everage --

COW SSI ONER  FRANKLI N: The leverage wll be
ef fective.

CHAI RPERSON M TTEN: Well, what | think 1is
interesting is if you look at the projects that have gone
forward in the area where devel opment is occurring so far, you
either have -- and this is probably an over-sinplification but
it's the best | could do with the projects that | could think
of -- is you either have projects where, instead of doing
conmbined lot, they're building the housing on the site where it

was intended or to the extent that the differential between
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commercial property values and residential property values is
not significant, they're building all residential with some
retail on the first floor. But for the nobst part, they're not
interested in conbined |ot devel opnent because they're just
going to build residential on site nore or |ess exclusively.

So | think what we're really | ooking at is noving
ahead to those areas where perhaps even comercial mght need a
nudge. The commercial conponent doesn't have the juice really
to launch the residential conponent. I think that's probably
where this is going to nean the nost.

M. Parsons, | think | interrupted you. Did you
have sonet hi ng?

COWMM SSI ONER PARSONS: I didn't wunderstand M.
Franklin's remark. The city didn't think these incentives
woul d bear fruit or work. Do you nean the mayor's or ours?

COWMM SSI ONER FRANKLI N: No. | mean the conbined
| ot.

COWM SSI ONER PARSONS:  You don't think it's worth

trying at all?

COWM SSI ONER  FRANKLI N: No. I just wanted to
i ntroduce a note of skepticism |I'msorry. I'mnot saying I'm
opposed to this. I think it's going to really be a very

mar gi nal effect.
COWM SSI ONER PARSONS: I think, as | understand

it, what the developnment comunity is waiting for is their
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bottom line and the faster we can deliver whatever we can

deliver to assist that bottomline. |It's not like waiting for
M. Greenspan and friends to drop it another notch. This is
it. It's either going to produce housing or it's not. That

is, in conbination with the mayor's incentives and so forth.

Could we go to the Ofice of Pl anni ng' s
recommendati on?

CHAI RPERSON M TTEN:. That woul d be great.

COW SSI ONER PARSONS: Have themexplain it.

CHAI RPERSON M TTEN: Oh, you want an expl anation?

COW SSI ONER PARSONS: Sure, because they said
they met with the devel opers round table and came up with these
recommendations and | wondered whether this represents sone
kind of consensus. It seens to inply that. |If we do this, did
the round table feel it would work and be hel pful ?

MR.  ALTMAN: Wiy don't | ask Art Rogers to make
the presentation of the report. | do want to say one thing

which is certainly there's benefit to the office devel oper.

That's clear. But what we also heard, and Art will go into
sone detail, is that the residential developers also saw
benefit to this. You're absolutely right. Taken al one, this
isn't -- the question is the conbination of incentives. Are

they together powerful enough for a substantial developer? Art
can tal k about sonme of the feedback we've received.

The answer to your question, M. Parsons, is that
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yes, there is a consensus. W did nmeet with both housing
devel opers, office devel opers, to cone up both with the fornula
and to ensure that there were the protections, the protections
that the residential developnent, although you can't force it
to occur, but there be as much incentive as possible to occur
which is why the proposal before you, both in terns of the site
accepting that additional residential density, in terms of the
escrow account being established and tied to that site so even
if the site is sold to soneone else, they would cone in and
there'd still be the financial incentive to do this.

But why don't | ask Art to walk through.
Unfortunately, what you for some reason did not receive in your
packet -- oh, you did receive it. Okay. You have the matrix?

Okay. Good. | wasn't sure you had that. Art.

MR. ROGERS: Hi. For the record, ny name is Art
Rogers. I'mwith the Ofice of Planning.

I guess what |1'd like to do is first sort of step
back and talk a little bit about why changes to the conbined
ot were proposed in the first place. Under the current
regul ations, the office developer could not get their C of O
until the housing has received its C of O Just for a quick
review, the dstacles that created were basically this. The
of fice developer had difficulty getting investors when contro
over their project was renoved because they have to wait for

anot her project to be conpl et ed.
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And on the housing side, a housing devel oper
would have to purchase the land at office prices and then
negotiate a conbined |ot deal. So they, too, had to be very
wel |l funded and they had to commit guarantees to the office
devel oper that they were going to go forward and so basically
what this required is -- and there is one closed conbined |ot
deal right now. But what it required is two very well funded
organi zations to accept the risks that are weighed on both
si des.

So the idea of relaxing the conbined |ot
regul ations was that by freeing up sonme of this risk, yes, it
mekes the office developer to nove forward a |ot sooner and
less restrictive to them and, therefore, it also relieves the
housi ng devel oper of the guarantees that they would have to
give to the office developer and, instead, it places, as we
stated, the covenants on the property and in this current form
right now establishes an escrow that we think has sufficient
value to it at the mininum that over tine the escrow is going
to be a good chunk of change that people can't ignore and that
itself will make the housing go forward.

So that said, there are basically a couple of
things that the round table discussed and had sone, | would
say, mmjority agreenent on from both the housi ng devel opers and
the office devel opers. First, that of course there be the

covenant on the land and that there be no way to essentially
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renove this, that an owner who accepted the covenant would
basically be placing a voluntary self-inposition on their
property, that they did this of their owm free wll, it's
essentially a self-inposed hardship. And so, therefore, they
couldn't get relief through the BZA or however.

The next thing was the deposit of all the
conpensation into the escrow account and that the escrow be
tied to the covenant and the property and that in cases where
you could say it was a less than arms length transaction, a
devel oper subdividing their lot or whatever, that there be a
formul a established to put down a mninmmvalue into the escrow
account . Initially it was proposed that it be 25 percent of
the housing value with a flat fee mninum of, say, $10.

The problemwith that, we felt, was that in sone
areas the value of houses is so low that it would always fl oat
down to that $10. And so, therefore, it was proposed that it
be tied to 25 percent of the value of the office that is being
relieved of their housing requirenent. So, for instance, in
the pen quarter where values are probably in the $80 to $100
range per FAR foot, we would be tal king about $20 - $25 m ni num
into the escrow account.

North of Massachusetts, it's a little bit nore
difficult to say because there is so little devel opnent going
on up there. But it was felt that by tying it to the

commercial value, we were establishing a mninum floor that
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woul d really provide value in the escrow account.

Again, we felt that being able to draw on the
account at 50 percent of conpletion as certified by the project
architect and then reviewed by the zoning admnnistrator nade
sense. It actually 1is an inprovenent to the housing
devel opers. They get their noney sooner which reduces their
construction debt and so on and so forth. So in a sense, we
m ght be reducing the negotiating strength of the office
devel opers but on the flip side, we're providing the nonies to
t hem sooner than what the office devel oper would permt.

And then basically that all these docunments, the
apprai sal that determ ned the value of the commercial property,
the covenant, the escrow, the District would all have approval
authority of those docunents so we could feel that our
interests were protected. I think you probably have in your
packet, there was one note of opposition from Charlie Doctor of
the downtown housing NOW Conmittee but that was, | think, the
one | one exception to the other people attending the neeting.

MS. McCARTHY: And that Charlie's objection was
basically just his fear that he wanted to see sonme subsidies,
the tax incentives that the council is considering, put into
pl ace before he was feeling confortable with the conbined |ot.

But our feeling was the conbined lot is such a burden on the
housi ng developer in terns of the amount of time it makes the

housi ng devel oper wait for that contribution to cone from the
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commercial office developer that it made sense to provide
flexibility there, and our major fear before had been the I|ess
than arnmls length transactions and we had tried to get sone
agr eenment on a mninum fornula before and had been
unsuccessful . But | think when the Comm ssion
asked the last tinme and indicated that they were clearly
unconfortable with that, it provided sonme inpetus and when we

sat there in the neeting and worked around various fornulas,

they were willing to agree to the 25 percent of the value of
the additional comercial that they will be getting as the
floor and the, of course, the housing developer, it's up to

them to conclude that transaction at whatever |evel makes it
worthwhile for them to accept that addi ti onal housi ng
requi renent and covenant on their property.

But the advantage of doing it this way is not
only that we protect fromless than arnms length transactions,
it's also that by not having that nobney be foregone, we were
removing any possible legal concern, which was also Charlie
Doctor's problem He said if it looks like this is a deal
that's structured where the housing developer is only getting
this money in exchange for having agreed to this additional
burden of the additional housing on their site and then the
noney which was the consideration for that is taken away, can't
that person go back ad say, therefore, | shouldn't have to

have a covenant with this extra requirement for housing on ny
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property because the noney has been taken away.

So we felt confortable now that this guarantee
was there that this be a nmore than nominal sum that we could
renove that timng requirenent.

COWM SSI ONER PARSONS: W Il this require another
heari ng? I just thought about that. Is this a substantia
enough change that a hearing is required?

CHAI RPERSON M TTEN: M. Bergstein has left us so
we can't get the | egal perspective on that.

VI CE CHAI RMAN HOOD: I just have one quick
guestion which we're doing this if you don't mind.

CHAI RPERSON M TTEN: As long as it's going to
hel p answer the question

COW SSI ONER PARSONS: By the way, | hope the
answer is no because then it sounds like July and then August
and Septenmber. Before we know it, there's no housing because
we del ayed.

CHAI RPERSON M TTEN: M. Hood, what was your
guestion?

VI CE CHAI RVAN HOOD: My question is very general
I wanted to know, |'m concerned about the noney that the
commer ci al devel oper would have to pay the residential
devel oper to suffice for the residential part. Did we ever
deci de what kind of account -- not just that that noney will go

into the general fund because once the deadline shows up, the
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noney is |ost. | believe a lot of things do happen with nopney
that goes into the general fund. WIl there be a separate
account sonewhere?

MS. M CARTHY: That was yet another concern that
Charlie Doctor and others at the meeting had voiced, that we
were talking about going into an earmarked account of the
downt own housi ng production fund and they felt that was not an
acceptable situation and then it would be forfeited. And so
this notion now is you put the nbney into a separate escrow
account, it's looked after by a third party escrow agent just
like other types of escrow are, and that it's not forfeited at
any point in time. The housi ng devel oper gets that nobney, has
access to that noney and, when they are able to do the housing,
t hey proceed.

It would be nice if we could also figure out sone
sort of timng requirenment to assure that, to push that along
but every way we could think of, there were risks running with
having to forfeit the noney and so we thought it was just
better to require that the noney be a substantial enough sum
that both parties were going to think seriously about their
ability to produce housi ng when they accept that sum

VI CE CHAI RMAN HOOD: Thank you.

CHAI RPERSON M TTEN: Now that M. Bergstein is
back, there was a concern raised, M. Bergstein, that where we

are -- | nean not that we're really -- we haven't done anything
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yet today other than have a discussion but given the direction
that the reconmendations for the conbined |ot devel opnment have
gone, do you feel that there's any necessity to have another
hearing or do you think it's still within the framework of the
original case?

MR. BERGSTEI N: | know | should know this, but
what's the primary difference between what OP has proposed and
what you had under consideration before? The standard is
whet her or not persons who were advised of the hearing had an
opportunity to fairly comment upon the subject matter and, in
essence, could have contenplated the type of change that you're
consi deri ng.

The other wrinkle in this is always that there's

al ways another round of coment in a Zoning Conm ssion rule

maki ng. There's the oral comrent that you have in terns of
hearing but, in addition, there's the conment period that
follows the proposed notice and it's the proposed notice -- and

this has not been proposed yet. Am| correct?
CHAI RPERSON M TTEN:  Correct.
MR. BERGSTEIN: So, in essence, that second round
of conment based upon this change has not even been published.
The charter requires that you give a sunmary of the changes to
the proposed rules, not a word by word description, and whet her
or not the change could have fairly been contenplated within

the sumary of changes and the options that the summary of
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zoning action mght have contenplated and that persons would
have been afforded an opportunity to fairly respond to that |
think is the issue.

But in a sense, the prerogatives are a |little bit
wi der for zoning because there is a second period of witten
coment that would follow based upon the actual publication of
this as a proposed rule with this change.

CHAI RPERSON M TTEN: Thank you, M. Bergstein. |
think that given that probably the Ofice of Planning has been
in consistent if not contact with the folks that are interested
in this case and that there is the opportunity for additional
review of the proposed order, | think we're fine wthout an
addi ti onal hearing.

Maybe ['Ill just put sone conments out for the
ot her conmi ssioners to react to. In terms of the proposal as
it relates to the mnimum anount of noney to be put in escrow,
ny feeling is that 20 percent of the comrercial value is too
low and, while | think it's definitely on the right track to
tie the escrow to the commercial value because that's really
what's driving it, | think that if you set a mininumthat's too
low and you have the greater of the mnmininum by formula or
transaction, then developers will figure out a way to avoid the
transaction and go for the mininumif that's desirable.

So | would actually rather just have a fornula

that we're confortable wth and not become involved in
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transacti ons per se. So | would suggest that the anount of

money that should be put in escrow would be 50 percent of the

commercial value of the -- | guess the sending site is what
we're calling it -- and that the value be the assessnent on a
per square foot of comrercial FAR because if you -- | nmean I'm
an appraiser and | know that it's going to be problematic if

you bring appraisers into the process because it's potentially
not fair to everyone and the assessnments are bound to be fair.
So | think we can, even if it requires a specific request
because the assessnent doesn't denomi nate the value that way, |
don't think that's an unfair burden to ask of the Ofice of Tax
and Revenue on an occasional basis to provide that. So | would
be in favor of the mininum being 50 percent of the value of
commercial FAR on the sending site and that that value be
established by the Ofice of Tax and Revenue.

COW SSI ONER  FRANKLI N: You're tal king aout 50
percent of the increnental value?

CHAI RPERSON M TTEN:  Yes. The price per square
foot of commercial --

COW SSI ONER FRANKLI N:  The additional value made
avai | abl e by not having the housing.

CHAI RPERSON M TTEN. Yes. Right. Exactly.

COWM SSI ONER FRANKLIN:  Not the entire val ue.

CHAI RPERSON M TTEN: Correct. What ever the

differential is that's being gained through conmbined |ot
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devel opnent .

COW SSI ONER PARSONS: | guess you went too fast
for nme. | don't understand. You' ve increased it from25 to 50
percent ?

MR. BASTIDA: Well, the proposal that's been made
by the Ofice of Planning is that the ampunt put in escrow be
the greater of whatever conpensation the owner of the sending
site and the owner of the receiving site, whatever they agree
to as a transaction price or 25 percent of the appraised val ue
of the comercial use on the sending site that's created
through the transfer. |'m suggesting a sinplification which is
elimnating any actual transaction price and just use a formula
and that the fornula be 50 percent of the conmercial FAR that's
bei ng gai ned on the sending site.

COW SSI ONER PARSONS: So why do you choose 507

CHAI RPERSON M TTEN:  Well, | did a whole bunch of
scenarios that | thought were possible. Just to take the
exanple that's in the O fice of Planning report at page two, if
you do the nunbers on site #1 and you're gaining FAR at the
rate of $100 per square foot of FAR and you're giving up
density at the rate of $30 per square foot of FAR, which is the
di fference between the commercial that you're getting and the
residential that you're sending to soneone else, then the
difference is $140 per square foot of FAR  Well, it's $70 per

square foot of FAR that you're gaining. So it's $70 per square
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foot of FAR times 20,000 square feet which is two FAR and a
10, 000 square foot site. So then in the case of them
putting 25 percent of the comercial value in escrow, even
t hough what they're gaining is worth 70, all they've put in
escrow is 25. So what |I'm saying is they can afford to pay
nore than that. So in that case, even with ny suggestion,
they'd only be putting $50 in escrow even though what they're
getting is worth $70.

COWMM SSI ONER PARSONS: | think I'Il leave this to
you. This is your business.

CHAlI RPERSON M TTEN: I won't give you another
dol lar exanpl e, but | also did it narrowi ng the gap
significantly between comercial and residential and it does
not becone overly burdensone as long as there's a differential,
which there has to be a differential to drive a conbined | ot
devel opnent . As long as there's a significant differential,
you're not over-burdening the comercial site by saying 50
percent.

COW SSI ONER  FRANKLI N: Well, Mdam Chair, |
agree with your approach in elimnating a transaction as a
basis for determining this because transactions can be arranged
in such a way that, first of all, it's very hard to tell what
actual ly is happening.

CHAI RPERSON M TTEN:  Ri ght .

COWM SSI ONER FRANKLI N: So it would be a clearer

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

and nore admnistrable standard to have a definite anpunt
deternmined as you have suggested. VWhether it's 50 percent or
not, | guess is sonething that's very hard to determ ne.

CHAI RPERSON M TTEN: I mean | don't know how you
feel about 25 percent.

COW SSI ONER FRANKLIN: | agree that's too | ow.

CHAI RPERSON M TTEN: Okay. | mean what we could
do is, if you're interested, we could ask for some additional
input from the Ofice of Planning on where it nmkes sense to
fall out between 25 percent being too |low and 50 percent being
either the right anount or too high. If you want, we could ask
for that. QG herwise, if we go forward, 1'Il at |east put that
to a vote unless you want some additional information.

COW SSI ONER FRANKLI N: If you can just educate
me at least how that would be determ ned. You nentioned
earlier sonething about the Assessnent O fice and appraisal.
How woul d that be determined? | nean the process by which that
mat hemati cal cal cul ati on occurs.

CHAI RPERSON M TTEN. Well, the way that any kind

of land valuation occurs is the land value is a function of

what you can build on it. So typically, land values are
denomi nated in dollars per square foot of FAR So the
Assessnment O fice presumably, if they're following normally
accepted appraisal principles, which |I believe they are, would

denom nate their land values in terns of dollars per square

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

foot of FAR They mght break it down between comrercial and
residential on sites that have two different uses that are
permtted and one of which is required. | don't know. The
only nunber that's available to the general public is the
amount. This site is assessed for $1 mllion.

How they cone to that nunber is why they would
probably have to be asked in a letter or something to give the
breakdown for that particular site. But what you have is the
thing that makes it, to me, preferable, is the Assessnent
Ofice is required to appraise to nmarket value and then they
have to be equitable in their assessnent. So you know that
there's some consistency anong |and assessnents all over down
town because of that requirenent. So | think it won't beconme a
debat abl e point then what the value is and the devel opers don't
have to go out and hire an appraiser and all of that and then
that'Il be one less thing to be disputed.

COW SSI ONER FRANKLI N: So what we're talking

about here is a figure that reflects some increment in |and

val ue.

CHAlI RPERSON M TTEN:  Yes.

COW SSI ONER  FRANKLI N: Derived under this
procedure you've suggested. And that increment in land val ue

of the sending site is to enure to the benefit of the receiving
site.

CHAI RPERSON M TTEN:  Yes.
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COWM SSI ONER  FRANKLI N: And the basis for it's
being enuring to the value of the receiving site is what?

CHAI RPERSON M TTEN: The exanple that the Ofice
of Planning has | think illustrates it very well, which is the
sending site is getting rid of sonething, sending sonething of
relatively less value and gaining sonething of higher value
And that's why the value of what's being gained drives this
deal because that's how we maintain at |east sonme of the
| everage that currently exists in the conbined |ot devel opnent
provisions which is we're |leveraging the comercial value to
support the residential val ue.

COWM SSI ONER  FRANKLI N: And the receiving site
in the absence of -- if you could just sort of carry the
scenario further. Suppose this additional incentive were not
avai | abl e because it's the assunption that the receiving site
woul d not be developed at all or would be devel oped for uses
ot her than housi ng.

CHAI RPERSON M TTEN: There's two things. One is
in the scenario that | think currently exists, particularly in
housing priority area C, is if you're going to have a housing
site in housing priority area C where l|land values are very
high, the only way to acquire that site is to pay comerci al
val ues because the bulk of the density is for comrercial use
so if the differential is $100 per square foot of conmerci al

FAR versus $30, $40, $50 for residential, then you're paying at
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the rate of $100 and you're only going to have sonething, if

you do all residential there, it's going to be worth $30, $40,

$50. So sonebody has got to fill that gap and this way we're
saying the sending site will fill npbst of that gap. Most, if
not all, of that gap.

COWMM SSI ONER FRANKLIN:  Great if it works.

CHAI RPERSON M TTEN: Geat if it works. That's
right. I mean the thing is unfortunately, sone of this is
experinmentation. W're trying things. They tried conbined |ot
devel opnent with the provisions that are in place. W |earned

from experi ence and what we nay find is that this is not a good

mechani sm After we try this, if this doesn't work, | would
say that it's not a good mechani sm But | think it's worth a
try.

COWM SSI ONER FRANKLI N: Wrth a try. Wuld it
nmove us along if | nade a notion to that effect? Do you want
to just have further reports or discussions?

VI CE CHAI RMAN HOOD: Let me just ask. Going from
25 percent to 50 percent, | think you were saying, Madam Chair,
you nentioned that naybe we can go to the Ofice of Planning
report. Not that |'m dibbling and dabbling. I would really
rather leave it with you but | think also we want to nake sure
t hat we get other comments.

CHAI RPERSON M TTEN:  Sure.

VI CE CHAI RMAN HOOD: On exactly what happens with
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this 25 percent. I"I'l be the first to tell you I"'mnot all up
on it. I have to go along with M. Parsons and have to yield
to you on that. But | just wonder if we go to OP and they give

us a report or their point of view or point of view out there
fromthe task force or whatever, and they can come back and we
can see if we're in line with whether this should be 35 percent
or 40 percent or should we go with the 50 percent.

CHAI RPERSON M TTEN: That's fi ne.

VI CE CHAI RMAN HOOD: And |'m not questioning you.

I"mjust saying I want to meke sure.

CHAI RPERSON M TTEN: I'"'m not acting in an expert
capacity in ny role here, so | would appreciate that people who
are experts and acting in that capacity would put sonething in
the record.

COWM SSI ONER FRANKLI N: You're much too nodest,
Madam Chai r.

VI CE CHAI RVAN HOQOD: And | wanted to say |I'm
perfectly fine with going with 50 percent, but | didn't want
the Commission to be -- we go 50 percent this time and we find
out after all the stats come back in that we should have maybe
done 40 and then we have to go back and retract what we've
al ready done. I'"m perfectly prepared to go with 50 but | also
want to make sure we vote once, | guess.

CHAI RPERSON M TTEN: That's fine. If everyone is

in agreenment about getting sonme additional infornmation, what
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we'd like to do is have sone support for sonething nore than 25
and perhaps as nuch as 50 percent and while we're at it, |
think we should reopen the record, not just to a report from

the Ofice of Planning, but a report from any other interested

parties on these particular points. If there's anything
probl ematic about using assessnments, |'d be interested in
knowing that. And if there's any reason why we should not go

with just a fornula, perhaps we could get sone input about
t hat .

VI CE CHAI RMAN HOOD: Madam Chair, can | ask you,
when you say go with the forrmula, what is the formula?

CHAI RPERSON M TTEN: Well, the fornula would be
that the amount of noney put in escrow would be a function of
the value of the commercial density being gained on the sending
site. So it's going to be some percentage between 25 and 50
percent.

VI CE CHAI RMAN HOQOD: So it'll be the percentage
of the amount -- I'mjust trying to wite it out.

CHAlI RPERSON M TTEN: Sur e. A percentage of the
value of the comrercial density being gained on the sending
site.

VI CE CHAI RMAN HOQOD: Percentage of the val ue. I
mean tinmes what or divided by what?

CHAI RPERSON M TTEN: It's the value of the

commercial density being gained on the sending site tines a
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percentage yet to be determ ned between 25 and 50.

VI CE CHAI RMAN HOOD: Ckay.

COW SSI ONER FRANKLI N: Madam Chair, |'m just
| ooking again at the Ofice of Planning report in connection
with that formula. Maybe |I'm not reading it correctly but in
their recommendation on page four, when they talk about the 25
percent, they say 25 percent of the appraised value of the
hi ghest and best wuse of the lot relieved of its housing
requi renent which sounds to ne like 25 percent of a total
val ue, not just the increnental.

CHAI RPERSON M TTEN: Let's ask them if that's
what they neant.

MR. ROGERS: No. It is the increnment that it's
being relieved of. If you look at the formula, it is 25
percent times the value of the land on a per square basis, the
$100 times the two FAR The two FAR is what's being relieved.
That's the increnent right there.

COWM SSI ONER FRANKLI N: I just wanted to clarify
t hat because of the | anguage on page four

CHAI RPERSON M TTEN: So then the question becones
the timng issue. We're going to explore the anount. Let's
di scuss the issue about timng. W have a nunber of different
proposals related to when the noney would be released from
escrow to the receiving site and also, to the extent that that

housi ng devel opnent doesn't go forward, when will the npney in
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escrow be, | guess, available to the District to use? Probably
the best place to look is in the matrix that's attached to the
O fice of Planning report.

It strikes me that releasing the escrow to the
housi ng developer at 50 percent conpletion is quite fair
because by that tinme, you're assured that the project is going
forward and if you wanted to wait wuntil the project was
conpleted, that's that nmuch Ilonger and that rmuch nore
burdensome to the housing developer to wait. Any thoughts
about that aspect of it?

COW SSI ONER FRANKLIN:  Well, ny only concern was
whet her maybe 50 percent is too late in the process.

CHAI RPERSON M TTEN:  Okay.

COW SSI ONER FRANKLI N: I think you're pretty
well committed when you're at sonme point |ess than 50 percent.

CHAI RPERSON M TTEN: Here we are debating
per cent ages agai n.

COWM SSI ONER FRANKLI N: Yes. But | think that
maybe we can get sone insight into that.

CHAI RPERSON M TTEN: Ckay. So sonething between
just plans and 50 percent conpletion that wuld be an
appropriate tine to rel ease. If there were sonething like |
remenber when we were doing Wodie's, we had this notion of I
think it was certificate of core conpletion so if there was

something like that, some stage in the construction where

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

sonmebody wouldn't have to cone along and evaluate a percentage
but if they had cleared some specific hurdle, that mght be
hel pful. Are you onboard with that?

COWM SSI ONER FRANKLI N:  Yes.

CHAI RPERSON M TTEN: Okay. In terms of if the
devel opnent doesn't go forward, when that woul d be avail abl e.

COW SSI ONER FRANKLIN:  And to whom

CHAI RPERSON M TTEN:  And to whom

COWM SSI ONER PARSONS: | don't understand this.

I thought it was a covenant tied to the |land and the noney was

with it.

CHAI RPERSON M TTEN: Well, there's two aspects of
it. One is that -- unless soneone has a different notion about
the first aspect, | think the proposal is that once the sites

are tied together and the noney is put in escrow, the receiving
site is covenanted to provide whatever was transferred to the
sending sight basically in perpetuity because there's not going
to be any relief. That's permanent. \hether the housi ng goes
forward with the noney in escrow or not, it's basically it's
been permanently rezoned for housing.

Then the other aspect of it is if t he
ci rcunstance occurs that the devel opnent of the housing doesn't
go forward within a certain time frame, then the escrow noney
beconmes available to the District or goes into the trust fund

or sonething in order to have basically the noney go out of the
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hands of the developer, not to say that it was actually in
t heir hands. It was -- what was that word that we had earlier?
| don't remenber. |t was M. Franklin's word.

COWM SSI ONER PARSONS:  Presunpti ve.

CHAI RPERSON M TTEN: Presunptively in their
hands. But then it's actually the escrow is drawn down by the
District.

COWMM SSI ONER PARSONS: | don't understand that.
| object to that. Wiy isn't that noney available to the

devel oper of the site forever?

CHAI RPERSON M TTEN: Forever. That's one
pr oposal

COWM SSI ONER PARSONS:  Yes.

CHAlI RPERSON M TTEN: So no matter how long it
takes, that noney will be sitting there waiting for you.

COW SSI ONER  PARSONS: W're talking about
downt owmn Washington here, not the farns of Poolesville. We
want housing on that site. If you take the nobney away, what

have you acconpli shed?

CHAI RPERSON M TTEN: You've put a covenant on
their site that says you have to have housing there.

COW SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN: And the idea is that by
telling themtheir nmoney is going to not be theirs in a certain

time frame, that's supposed to be part of the notivation to get
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themto do it in a tinmely manner.

COWM SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN: And so to the extent that
you never take the nobney away, the housing is going to be

perpetually a function of market conditions.

COW SSI ONER PARSONS: | can see what's going to
happen here. Devel oper says | can't build. Take the noney
away and be back here for rezoning the next nonth. Got to
build an office building. See, | told you this wasn't going to
work. It's failed. Isn't that what's going to happen? 1[1'd do
t hat . I got a way out of this. They're going to take the

nmoney away.

CHAI RPERSON M TTEN: The only way that that will
not happen is if the Zoning Conmi ssion refuses to rezone.
Maybe you'll still be here.

COW SSI ONER PARSONS: | mssed this step. "1l
be here.

MR. BERGSTEIN: Well, even if there was rezoning,
there would still be a covenant.

CHAI RPERSON M TTEN: Ch, good point.

COWM SSI ONER FRANKLIN: I n favor of the District.

MR. BERGSTEIN: That's right.

COW SSI ONER PARSONS: Yes. Until we get a
change to the conprehensive plan that says all covenants are no

| onger covenant ed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

CHAI RPERSON M TTEN: W | earned through somnething
related to the Connecticut Avenue down zoning that it requires
that one of the parties to the covenant seek enforcenent.

COWM SSI ONER HOLMAN: Let ne ask Ellen. How many
sites are we tal king about here, Ellen? Twenty, five, 10?

MS. M CARTHY: Where the conbined ot would be
likely to take place?

COWM SSI ONER PARSONS:  Yes.

MS. McCARTHY: It could be a sizable nunber if
you include sites north and south of Massachusetts Avenue. I
mean that was our whole idea when the DDD was enacted was put
that increment of housing on top and then allow people to do
combined lots so that they could put all the housing on one
site and all the commrercial on the other. That's one reason
why we thought better of our original notion of having the
noney di sappear at the end of a certain time was although it
had a certain attractiveness in terns of self-selection of the
housi ng devel oper, that nobody was going to volunteer to take
that noney knowing that it was going to disappear in eight
years unless they were ready to go or close enough to be ready
to going that they could feel confident that they could I ast

t hrough perhaps a down cycle or an up cycle in interest rates

and still be able to do sonmething on the back side of that
wit hin eight years. But we were concerned about the
fact that iif the noney disappeared, it would then give
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additional inpetus to them com ng back and saying, | should be
rel eased from ny covenant. I should be released from any
obligation because now | don't even have the noney to build

this or that they would have flipped it to sonebody else with
the noney having disappeared and then that person would cone
back and say, Hey, | have this site wth this zoning
requi rement on it but no noney.

On the other hand, presunmably the person that the
site is flipped to will have paid less for it because they know
that there's that housing requirenent on it.

COWM SSI ONER  FRANKLI N: What is the escrowee
going to invest this noney in? Sone high tech stocks? | nean
it's probably going to be invested in treasury paper. Correct?

Whi ch doesn't necessarily keep pace with inflation. So after
a period of years, that money is going to |look less and |ess
attractive or hel pful.

MS. McCARTHY: You nean so there's sone natural
incentive to use it quickly because it'll be worth |ess over
time?

COWMM SSI ONER FRANKLI N: I suspect so. I nmean
it's just that if we have a scenario that we entertain about

the way in which the District is developing, the land prices

will basically grow faster than this noney in escrow, | assune.
CHAI RPERSON M TTEN: Well, if you believe that
the real estate market is cyclical, then -- | nean | had
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occasion to look at land prices from 20 years ago and the trend
has definitely been that we've made a steady progression but if
you look at it only in the last 10 years, then we've been
through a serious recession and down turn in values and now
we're conming back to where we were 10 or 12 years ago. So it
just depends on where you are in the cycle.

COW SSI ONER FRANKLI N: Al so where you are in the
city, | suppose

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER FRANKLI N: Well, we're all 1ooking
at very cloudy crystal balls here.

CHAI RPERSON M TTEN: Yes. So, M. Parsons, are
you advocating that the noney stay permanently with the site?

COWMM SSI ONER PARSONS: Sounds a | ot better to ne.

Alternative to? |Is there some way we could have him-- why is
t he devel oper always a hinf

CHAI RPERSON M TTEN: | don't know.

COWM SSI ONER PARSONS: Wy is that?

CHAI RPERSON M TTEN: | don't know why you al ways
say that.

COVM SSI ONER PARSONS: Wy do | do that? The
devel opnent team maybe could be paying interest after a certain
period of time on that noney. Does that meke any sense?

CHAI RPERSON M TTEN: Whi ch one? The conmerci al

one or the residential?
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COW SSI ONER PARSONS: The one who's going to
recei ve the noney. The one you were going to take the npney
away from You're | ooking for some notivation.

CHAI RPERSON M TTEN:  Yes.

COWM SSI ONER  PARSONS: After the five year
period, |'m just thinking of another alternative, that they
have to pay interest on that noney in some way. Sone penalty
for not using it.

COW SSI ONER FRANKLI N: You nean actually pay
i nterest on nmoney that you haven't used?

COW SSI ONER PARSONS:  Yes.

COWM SSI ONER FRANKLIN:  That's interesting.

COWM SSI ONER PARSONS:  Sone penalty for not using
it even though it's still there as opposed to taking it away
and spending it up the block somewhere.

CHAI RPERSON M TTEN: You know what that kind of
remnds nme of is, you know, the class five tax classification
that the city put in place which was a significantly higher
real estate tax for vacant |and or abandoned buil dings. The
idea was well, by penalizing you, we're going to make you do
sonmething here and if the market conditions aren't conducive to
that, then all it is is |ike punishnent to sonmebody.

So here's potentially somebody who's not moving forward
presumably because nmarket conditions are unfavorable to noving

forward. Then you're going to punish them further.
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COW SSI ONER PARSONS: Well, one way to do it is
take all the noney away. | don't like that. | was |ooking for
an alternative. But noving on --

CHAI RPERSON M TTEN: | guess what |'m | ooking for
some additional input fromthe Ofice of Planning and any ot her
groups that would |ike to comment. So | guess maybe the best
way to leave the issue of release of the escrow is just if
there are additional comments that would help us conme to some
concl usi on about what to do with the escrow nbpney to the extent
that it's not released because the housing has gone forward
We'd be interested in sone additional input on that, too. I's

that fair to say?

COWMM SSI ONER  PARSONS: In other words, don't
publish both of these alternatives. Publi sh one and see what
happens.

CHAI RPERSON M TTEN: No. \What we're doing right
now is -- well, what we've been doing through this discussion
is we're asking for additional input. W're not ready to
advertise yet. W're not ready to advertise the |anguage.
We're still in the decision--

COWM SSI ONER PARSONS: Wy not ?

CHAI RPERSON M TTEN:  Why not ?

COWM SSI ONER PARSONS: Yes. | thought you were
going to nmake a notion here in about 10 minutes and get on with
it.
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COWM SSI ONER  FRANKLI N: The Conmission hasn't
achi eved consensus, seens to ne.

COW SSI ONER PARSONS: We're pretty close.

COWM SSI ONER FRANKLIN: ~ Well, ny inclination, and
it's just sonething 1'd be glad to hear nore insight on, is to
have the noney disappear after a period of time so it can be
applied to sonebody who is able go forward. So we would at
| east get sone housing out of it instead of having it sit there
and basically this nobney, because of the nature of the whole
enterprise, is not going to be, in ny judgment, over the | ong
pull keeping pace with inflation and it ought to be put to
wor K.

COWM SSI ONER  PARSONS: So where's that noney
going to go?

COW SSI ONER FRANKLI N: So there may be sone
devel oper who needs a little extra oonph who's going to produce
housi ng.

CHAI RPERSON M TTEN: It could go to this housing
trust fund.

COWM SSI ONER PARSONS: So it could be spent in
nort heast or over in Anacostia?

CHAI RPERSON M TTEN: Well, we have to decide
where the noney is going to go.

COWMM SSI ONER FRANKLIN:  Yes, we'd have to decide

t hat .
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COW SSI ONER PARSONS: It's got to stay where it

CHAI RPERSON M TTEN: Okay. You nean to be put to
use on that specific site or just in that --

VI CE CHAI RMAN HOOD: In the BD, | thought, wasn't

it?

COWM SSI ONER PARSONS:  Yes, right here.

CHAI RPERSON M TTEN: Ri ght here neani ng?

COWMM SSI ONER PARSONS: | want it on the same site
but --

CHAI RPERSON M TTEN: Okay. M. Parsons, | think
the reason why we're not going to vote on sonething and then
get sone nore input is because the devel opment comunity is
waiting for us to do sonething.

COWM SSI ONER PARSONS: That's right.

CHAI RPERSON M TTEN:  Well, | don't want to send a
signal that oh, yes, we're going to do this, and then we change
our mnd. W want to make sure that once we send the signal,
it's the signal.

VI CE CHAI RMAN HOQOD: Let me make sure |I'm on
board. M. Parsons, let ne catch up with you all here. You're
tal king about alternative to. M. Franklin, | think your
response referred nore to alternative one. Am|l correct?

COW SSI ONER FRANKLI N:  Yes.

VI CE CHAI RVAN HOOD: Ckay. And that's why | was
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wondering, Conmi ssioner Parsons, when you said we were all in
the sanme agreenent. I was nore inclined to go along wth
alternative one. But now I'm hearing your discussion,
alternative two, unfortunately | disagree with you. I think

alternative one is the best alternative for us and where the
noney goes, it stays within the DD. Like M. Franklin was
saying, it gives another person who's going to come down and
provi de that housing which we've been so aggressively on this
conmi ssi on bending over backwards to get, that extra oonph to
get it done. | don't know if that's a word they can use in the
transcript. Let nme know how you spell it.

COVM SSI ONER FRANKLI N: OP is recomendi ng, as |
see it, alternative #2 which was M. Parsons' reference.

COW SSI ONER PARSONS: Ell en, help ne. | read
The Washi ngton Busi ness Journal and other things. The Myor's
proposal for tax incentives, is that a done deal? \ere is
that? Andy, you're there, too. I'msorry. | didn't see you.

MR. ALTMAN: That's okay. | snuck back.

COW SSI ONER PARSONS: Are we hol di ng sonething
up now? As | wunderstand it, this housing window is closing

every hour that we sit here.

MR.  ALTMAN: | believe the Mayor's proposal is
being heard by the Council in June, the whole I|egislative
package, the tax abatenent. What's the date? June 14th. I

don't have the exact date. Probably people here may have that.
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But it's early June is when they'll be hearing the ful
package including the tax abatenent [|egislation and everything
el se.

COWM SSI ONER  PARSONS: That's just a hearing.
That's not action.

MR.  ALTMAN: It's a hearing. We hope that
they' Il take action soon thereafter. We're trying to get it
t hrough before council recess.

COW SSI ONER PARSONS: So then we've got about a

nmont h here. Is that why you're hesitating or saying let's get
nore information? | cane here today thinking if we didn't take
action today, we're a big part of the problem If we can kick

it around another nonth, that's fine.

CHAlI RPERSON M TTEN: I would be nobre than happy
to put a notion forward that we can vote up or down. I guess
my only concern is that whatever it is, we stick with it. Not

i ke okay, then we get some additional input and then we change
our mind. So | think M. Hood's point earlier was we can vote
on -- for instance, | said | would be willing to put 50 percent
of the commercial value for the escrow npney. But then his
concern was, well then, perhaps we'll find out that that's too
much and we'll need to backtrack off of that and so on. So
that's the notion behind hesitating.
VI CE CHAI RMAN HOQOD: Let ne say, Madam Chair,

will be inclined to go with 50 percent, 40 percent, because |
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definitely know that | am not of the expertise to comment on
that either way. But | was just wondering if naybe sone other
folks wanted a turn. But |'m perfectly fine with going along
with your 50 percent. "Il nake sure the next time that it's
your 50 percent.

CHAI RPERSON M TTEN. Make sure | get the bl ane.

MR. BERGSTEI N: If it's at all helpful, once you
propose it, if you propose, let's say, 50 percent, as | said,
there'll be a round of witten coments and iif at the
conclusion of the coment period you're convinced that 50
percent is too high or high and you believe it should be Iess,
you could go final with a |ower anpbunt of percentage because
again, in essence, everyone has had the opportunity to discuss
the nerits of the ampunt and you would be responding to a
comment by revising downward in your final rulemaking. So you
do have another shot at this figure after you propose it.

CHAlI RPERSON M TTEN: Okay. Then | nove that we
approve the nodifications to the conbined |ot devel opnent
provisions as follows. That a nmininum escrow anount be
established at the rate of 50 percent of the value of the
commercial density being created on the sending site as
established by the Ofice of Tax and Revenue, the value, |
mean. That the escrow be released at the point that the
housi ng has proceeded to 50 percent conpletion on the receiving

site and that in the event that housing does not proceed on the
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receiving site, that we enploy alternative one which is a five
year deadline with the potential for a three year extension
with the nopney being released at the end of whatever the
deadline is to a trust fund that would fund housing within the
housing priority area in which the receiving site is |ocated.

COWM SSI ONER FRANKLI N:  Second.

MR. BERGSTEI N: Can | ask for two clarifications
before you vote?

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEIN. The first is if the noney is then
rel eased, does the obligation to provide housing on the site
al so rel ease?

CHAI RPERSON M TTEN: No. It's by covenant that
once the lots are combined, there's a covenant that binds the
receiving site to devel op whatever the conponent is, whatever
the conponent that's being transferred fromthe sending site.

MR. BERGSTEI N: And in terms of the assessment
that you're going by, is that based upon the last valuation
date and, iif so, what happens iif the property owner is

chal l engi ng the assessnent? In other words, even --

CHAI RPERSON M TTEN: | understand the question.
I think we will have to use whatever the |ast assessment was
and let's just -- let's see.

MR. BERGSTEI N: There is an adjustnent if they

prevail . I'"'m just wondering if you go with the value as
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assessed or the last actual valuation that was not chall enged.
But if you go with the valuation as assessed and there was a

chal l enge, you could, | suppose, build an adjustnment if by
settlenment or by court action the assessnment is actually
reduced. Then they could actually renove, | guess, for a
release of the escrow based upon the difference in the
val uati on.

COW SSI ONER  FRANKLI N: Wio is nmaking this
estimate? The zoning adm nistrator ultimtely?

CHAI RPERSON M TTEN:  The val ue esti mate?

COWM SSI ONER FRANKLI N:  Yes.

CHAI RPERSON M TTEN: The O fice of Tax and
Revenue. The people that assess property.

COW SSI ONER FRANKLI N: So the whole system is

dependent on their determination, not anything in the zoning

ar ea.

CHAlI RPERSON M TTEN: Correct. I think the way
that, at l|east for purposes of the nmotion, will be whatever
assessnment was valid -- is there a way to nake it not subject
to appeal? | would just like it to be very predictable so it's

i ke you know when you enter into the transaction that what you
have to pay and that anbunt is not going to change, whether or
not you think your assessnent is correct. It's just whatever
it is on that day.

MR. BERGSTEIN. We would just say it in the regs.
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In other words, based upon the last valuation of the nopst
recent tax year, that's it. Even if you succeed in an appeal,
I don't know if you nade that express, but that's it. That's
just the m ni num escrow anount that's required.

COWM SSI ONER FRANKLI N: | suppose if the sending
site is very concerned about the tax appraisal or assessnent,
it will not engage in a transaction until that is resolved to
their satisfaction.

CHAlI RPERSON M TTEN: Ri ght. Al right. Any
further discussion?

COW SSI ONER PARSONS: Yes. This five plus
three, as you described it, is that always equal to eight?

CHAI RPERSON M TTEN:  Probably not.

COW SSI ONER PARSONS: What does it equal ?

CHAI RPERSON M TTEN:  Well, typically the way that
we treat people applying for extensions is as long as they
apply within the time frame, however long it takes to hear the
case is sort of the fudge factor in between. For instance, if
they file for the extension on the last day of the fifth year,
it's going to take a few nonths before the Zoning Comnr ssion
woul d hear their application for an extension.

COW SSI ONER PARSONS: ['m sorry. I didn't nmean
t hat .

CHAlI RPERSON M TTEN: Okay. Sorry. | don't

follow it then.
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COW SSI ONER PARSONS: Can they get one three
year extension or five?

CHAI RPERSON M TTEN:  One.

COWM SSI ONER PARSONS: That's what | neant. Was

there another option where we could say five plus three plus

three?

CHAI RPERSON M TTEN: Is that what you want to
say?

COW SSI ONER PARSONS: |I'mtrying to hang onto ny
noney here.

CHAI RPERSON M TTEN: | guess ny only thing was by

putting forward sonmething that you night not agree wth
conpletely but if we  put something that's relatively
restrictive, then we can, as M. Bergstein said, we mnight be
able to nodify it and, as long as nobody is expecting it to be
nore liberal in the beginning and we nake it nore |iberal as we
go forward, at the nonment, 1'd be interested in just one three
year extension.
COW SSI ONER PARSONS: I"'mtrying to get to 10

I would ask M. Altmn. The crystal ball. I f housing doesn't
happen here in eight to 10 years, it's probably not going to
happen. |Is that a statement you'd agree with? Sone people say
if it doesn't happen in five years, it's not going to happen.
That the wi ndow is closing here. O that's what they're

leading us to believe in testinony. If you don't want to
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answer that, that's fine.

MR.  ALTMAN: No. I'"l'l take a stab. I nmean |I'm
not a forecaster, econonic forecaster. | think there is an
i medi ate wi ndow that we do all believe is closing. I think

that there is a lot of concern about that and | think actually
the article of the past couple of days and a |lot of the concern
about devel opnment, residential developers about downtown of
being sort of right at the point of could happen, mght not
happen, 2,900 units planned but you're not seeing ground broken
yet. Hence, they're waiting for the incentives. They're sort
of right on the edge. They'd like to conmt. They want to
comm t.

It's hard to say because you're into another
cycle. | wouldn't say that if it doesn't happen in five, it
won't ever happen because it may be that you're into a new
econonic cycle by year five if you believe econom c cycles run
in five year sort of stints. So it my be that if you miss

this cycle, you my sort of get at the upswing of the next

cycle. | think it would be hard to say if it doesn't happen in
five years, is it lost in perpetuity? I don't think we can
judge that now. I think we do have a nonent now. That's why

when we |ooked at the timng, we did five years and then did
the three because we thought there was a recognition of the
cycle and if you mssed the first five, then maybe you'll be on

the upswing for the next three and at |east you had an eight
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year stint. \Wether it's eight or 10, | can't you tell you if
one makes a difference.

I think we were -- as you know, from our
proposal, we originally proposed this time line and then we
| ooked at keeping as much tine tied to that site to be an
incentive for that site as we coul d.

MS. M CARTHY: I think, along the lines of what
Ms. Mtten suggested of wanting to advertise sonmething that's
the nost restrictive that you're likely to go with so that if
you get a lot of comrents back that that doesn't work, it makes
a lot of sense and | know we chose those nunbers based on Art's
conversations with housing devel opers saying to them is that a
| ong enough time for you? Wuld you feel confortable accepting
that additional burden of the additional housing on your site
and feel that within that eight years, no matter where you were
in the economic cycle, you were likely to be able to conplete
your housing within that tine and they said yes and they were
willing to go along with that partly because they recognized
that they didn't want to be conpeting with sites that were way
off in the future and unlikely so that by everybody know ng
there was a tine limt, it placed sone incentive to go with a
site that was closer to being likely to deliver housing than
one that had no i medi ate pl ans.

COW SSI ONER FRANKLI N: We're talking here of

five years from 50 percent conpletion. Correct?
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MR. ROGERS: No.

COW SSI ONER FRANKLI N: No? Five years from the
date -- excuse ne. To achieve 50 percent conpletion. I''m
sorry.

CHAI RPERSON M TTEN: Yes, and if somebody were
really on the edge of -- | nmean | think the notion is that
there wouldn't be an additional extension but there's always
extenuating circunstances.

COW SSI ONER FRANKLI N: If somebody were, let's
say -- say we end up with 50 percent of conpletion as the tine
the escrow is released and sonebody is at 40 percent of
conpl eti on and eight years have el apsed, we certainly would not
want that party to not get the noney.

CHAlI RPERSON M TTEN: Ri ght.

COW SSI ONER FRANKLI N: So in some way, that has
to be wordsnithed.

CHAI RPERSON M TTEN: Yes. M. Hood had a
comment .

VI CE CHAI RMAN HOCQD: | did have one. And |I'm
glad M. Parsons brought ny attention to it because previously
I thought the Ofice of Planning was recomending the first
alternative, the five three to one we just got through speaking
interms of. It's always been two?

MR.  ALTMAN: Yes. No. Let ne clarify. Wwe

originally proposed alternative one which was five plus the
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three and then the noney -- correct ne if I'"'mwong, Art -- the
noney then going to the trust fund and then being used in the
DD which is what you're discussing right now of advertising.

After the last nmeeting, the direction was to cone
back with information about the mninmm for the escrow account
and establishing that there would be a dollar amunt, a
percent, so that we were ensured that in fact this noney would
be -- a mninmm amount of dollars that would be deposited into
this escrow fund.

We | ooked at that and, in light of the fact that
we were establishing this mnimum ensuring that there was in
fact this noney available in this escrow account, we then went
to alternative two and we pernmanently tied the dollars to the
site, our thinking being that now that we have in fact surety
that there will be a dollar amount, it would be nore of an
incentive tied to that site to get it done.

In other words, that you would -- you know, this
escrow account and the dollars would remain with that site so
that if there was a subsequent transaction, the devel oper would
have that pot of noney available if a first devel oper couldn't
make it work or the developer sells the land, the next person
woul d cone in. They wouldn't just be receiving this obligation
of a housing requirement, but there would still be this dollar
amount attached to it.

To be honest, we frankly had sonme concerns about
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maki ng sure, being protective of the dollars, and whether those
go into a housing trust fund and we just didn't want to see in
any way that those funds could be diluted or mght be diverted,
al though I'm sure you can build guarantees to that, but we felt
that if you knew it was tied to the site, you knew it was going
to be downtown and used for downtown housing and that was our
t hi nki ng about the trade off. Does anyone want to el aborate or
does that sunmarize it? And our concerns that the housing
trust fund is just getting reactivated now, just getting up and
goi ng. | thought that this really pushed a lot in terms of
maki ng sure that, for exanple, preventing an owner who nmay have
two parcels from doing a dollar transition. This ensured that
there's a mnimm amunt in that fund. That gave us nore a

feeling of confort originally than what we had.

VI CE CHAI RMAN HOCD: I really like alternative
one but | understand the deal with dternative two. Madam
Chair, let ne as you. |In your motion, | think you're including

alternative one. Am1l correct?

CHAI RPERSON M TTEN: Yes. I like alternative
one, as well.

COW SSI ONER PARSONS: I'"m beginning to like it
better because | have a 5:00 appoi ntnent.

CHAI RPERSON M TTEN: Be sure and tell wus what
your schedule is before these neetings start so we'll know

exactly what we're dealing with. Any further discussion? All
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those in favor, please say aye.

(Ayes)

CHAI RPERSON M TTEN: Those opposed, please say
no.

M. Basti da.

MR. BASTIDA: The staff will record the vote five
to zero, Ms. Mtten noving, M. Franklin seconding, and M.
Parsons and M. Hood voting in the affirmative, M. Hol man
voting in the affirmative by proxy.

CHAI RPERSON M TTEN: G eat. Thank you. And we
| ook forward to seeing the |anguage that expresses everything
that we said today.

MR. BASTIDA: You w sh us good | uck.

CHAI RPERSON M TTEN:  Yes.

I think we have a request for an extension
related to case no. 00-03C which is the PUD for Albemarle
Associ at es. If you recall, we had suggested that they
elimnate sone of the dwellings that they had proposed from
that PUD and we were interested in a response. They're asking
for nmore tine. I think nmore time would be appropriate, given
that we were hoping for a response and we did our best to set a
time frame that was anmenable to them and now they're asking for
nore tinme. So | would nove that we extend the deadline until -
- they are asking until June 8, 2001 and they said at |east 45

days.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110

M. Bastida, if they submt by June 8, will they
get on our June agenda?

MR. BASTI DA: No, they would not. They would be
on the July agenda.

CHAI RPERSON M TTEN:  Then perhaps we should give
them nore tinme, whatever would work, in order to get them on
the July agenda.

MR. BASTI DA: I think that we can go to June
29t h.

CHAI RPERSON M TTEN: So | would rnove the
extension until June 29.

VI CE CHAI RMAN HOOD: Second.

COWM SSI ONER  PARSONS: Well, M. Hitchcock is
asking for alittle nore tine than that.

CHAI RPERSON M TTEN: Oh, yes, sorry. | forgot
about him

COW SSI ONER PARSONS: He's reflecting on the ANC
schedule and he's suggesting that all would be well if we
closed the record or the response from everybody on the 23rd of
July, 2991. What a typo that is.

CHAl RPERSON M TTEN: M. Bastida, do you have any
sense of whether or not the applicant would be favorably
di sposed to accommodati ng the ANC?

MR. BASTI DA: | think that the applicant will be

favorably disposed to accompdate the ANC Actually, the
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applicant is looking for as nuch tinme as possible. So actually

the applicant will not be unhappy to have this on the Septenber

nmeeti ng.

CHAI RPERSON M TTEN:  Ckay.

COWM SSI ONER PARSONS:  We're in no rush. Right?

CHAI RPERSON M TTEN: No. W have to probably set
a specific date. 1Is that right?

MR. BASTIDA: | would set a date because in that
way you'll have expectations that ANC has to nake a comitnent
by a given tine. So does the applicant. And we will have to -

- my concern here is that the ANCs usually don't neet in the
mont h of August. So if the applicant doesn't provide it prior
to the 23rd nmeeting of July, the ANC then will come back to us
to get atinme certain after their Septenber ANC neeting.

CHAI RPERSON M TTEN:  So if we gave thema date in
early July, then that would give ANC-3E a couple of weeks
before their nmeeting to digest the proposal and then also
Tinl eytown Neighbors, if they nmeet on the first Thursday --
okay. So then they wouldn't be neeting on the first Thursday
in August, | guess is your point.

MR. BASTIDA: That's right.

CHAlI RPERSON M TTEN: So why don't we just stick
with June 8 since they said at |east 45 days until June 8. So
why don't we just stick with that and we'll go with the --

MR. BASTI DA: The problem is that the ANC wll

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

not have an action in front of you.

CHAI RPERSON M TTEN: Ri ght, but we can --

COWMM SSI ONER PARSONS: -- June 8th, then we'l
put it on our Septenber cal endar

CHAI RPERSON M TTEN: We'll extend it until June 8
for the applicant to submit and then we'll allow the parties to
respond by July 23.

MR. BASTI DA: Yes, but if you do that, | think
that the ANC will have sufficient with four weeks so that way
you can do it until July 22nd. You can give the applicant two
nore weeks and then the ANC will have four weeks to reviewit.

CHAI RPERSON M TTEN: But what's the date that you
sai d? June 227

MR. BASTIDA: Yes, which is a Friday.

CHAI RPERSON M TTEN: Okay. Great. June 22. You
got all those dates then?

MR. BASTIDA: Yes, | do.

COW SSI ONER  FRANKLI N: Wbuld our  Septenber
nmeeting, M. Bastida, be on the 10th?

MR. BASTIDA: That is correct, M. Franklin.

COWM SSI ONER FRANKLIN: | may not be in town that
day. Go ahead anyway.

CHAI RPERSON M TTEN: So the notion is then to
extend the deadline for the applicant's response until June 22,

2001 and the responses from the parties would be due on July
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23.

MR. BASTIDA: Correct. 2001

CHAI RPERSON M TTEN: 2001. Al those in favor,
pl ease say aye

(Ayes)

CHAlI RPERSON M TTEN: Those opposed, please say
no.

M. Basti da.

MR. BASTIDA: The staff will record the vote five
to zero, Ms. Mtten moving and M. Hood seconding, M. Parsons
and M. Franklin voting in the affirmative, M. Holnman voting
in the affirmative by proxy.

CHAI RPERSON M TTEN: Al right. Before we | ose
M. Parsons, we want to nmke sure we get him on the schedul e
for BZA.

MR. BASTI DA: W are passing a revised neeting
schedul e that has been updated. If you go to page three, we
could start with May 22 because May 15 is tonorrow and that's
all set. If we can go through pages four and the begi nning of
page five, that will give us enough time then for the June 19
nmeeting of the BZA or if you could schedule the June 19 and
we'll be in really good shape. Thank you. So it is My 22.

CHAI RPERSON M TTEN: The Phillips Collection case
is scheduled for that entire day although M. Hood seens to be

i ndicating that that nay not --
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VI CE CHAI RVAN  HOOD: | believe that's been
post poned.

CHAI RPERSON M TTEN: It wouldn't have been
post poned until that day.

VI CE CHAI RMAN HOOD: By counsel or sonething.
' m not sure.

MR.  BASTI DA: This is the npbst up to date
information that the office has set out.

VI CE CHAI RMAN HOOD: Disregard what | said then.

CHAI RPERSON M TTEN: Okay. So |I'm anticipating
spending the 22nd at the BZA all day. So then the next date
that we would need soneone for would be the 29th of My. How

does that look for you, M. Parsons?

COW SSI ONER PARSONS: Well, pretty good. | cane
here looking for help on the 5th because 1 thought that
Georgetown Flea Market was coming back on the 5th, but | don't

see it here.

MR. BASTIDA: You nean the 5th of May?

COW SSI ONER PARSONS:  June.

VI CE CHAI RVAN HOOD: It's on the 5th in the
af t er noon.

CHAI RPERSON M TTEN: Yes. It's on the top of the
new page five.

MR. BASTI DA: M. Parsons, that's correct. ITs

on the top of page five, 16642, appeal assessment Georgetown
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Fl ea Market.

VI CE CHAI RMAN HOOD: That's a shanme. | got to be
in Los Angeles that day. |'ve had this on ny cal endar for four
months, this flea market, because | heard the original. I was
hoping it would be postponed obviously. I just learned this
| ast week.

MR. BASTI DA: I could check, M. Parsons, to see
if we can -- no, because it's advertised. It doesn't give the
45 days adverti senent. So we can not postpone it. It would

really set it way back.

CHAI RPERSON M TTEN: | guess there's two things.

One is they may not make a decision that day, in which case

you could read the record. And the other is that it mnight get
post poned on its own.

MR.  BASTI DA: I think you forgot a third
al ternative.

CHAlI RPERSON M TTEN: What's that?

MR. BASTIDA: That it's all done and they want a
deci si on then.

CHAI RPERSON M TTEN: Then he wouldn't be
partici pating.

COW SSI ONER PARSONS: I guess | could sign up
for the 29th. We've got a hearing that night, too. Right?

MR. BASTI DA: No, we don't have hearings on

Tuesdays. | think that we have --
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COW SSI ONER PARSONS: I thought we schedul ed
somet hing for that because of the Menorial Day conflict.

MR. BASTI DA: Ri ght, but that has been changed.
A tentative special neeting that has been changed.

COWM SSI ONER PARSONS:  Okay.

MR BASTI DA Excuse ne. It has not been
changed. The need for it has di sappeared.

COW SSI ONER PARSONS: Al'l right then. Sorry
this took so |ong.

COW SSI ONER FRANKLI N: M. Basti da.

MR. BASTIDA: Yes, M. Franklin.

COWMM SSI ONER  FRANKLI N: If we can turn your
attention to June 5 again.

MR. BASTI DA: Correct.

COWM SSI ONER  FRANKLI N: No. 16701. It says,
"Permit was issued erroneously." That's the issue that hasn't
been deci ded.

MR. BASTIDA: It's alleged.

COW SSI ONER FRANKLI N: Al | eged. Ckay. So this
is not an indication that somehow or other the Board has nade a
decision on this matter unbeknownst to me. Okay.

MR. BASTIDA: W couldn't do that, M. Franklin.

COWM SSI ONER  FRANKLI N: It's happened before
which leads me now to 16566 which is the first item | heard

that there is an agenda item to rehear and reconsider the
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Georgetown Canpus plan. I have not received any papers or
anything relevant to that.

MR. BASTI DA: A telephone call should have been

made to you. Information is not sent until the week before as
a general rule. | apologize for that and I would look into it.
COW SSI ONER  FRANKLI N: So the wuniversity is

maki ng a notion. Who's making the notion?

MR. BASTI DA: | think it's the university meking
the motion, but | would like to double check that and get back

to you on that.

COW SSI ONER FRANKLI N: Okay. Ch, it's not the
uni versity?

MR. BASTIDA: Is it not?

COWM SSI ONER  FRANKLI N: It's a citizen. It's a
honeowner in the vicinity. Gkay. Thank you.

MR. BASTI DA: So that means that you're
vol unteering for June 5?

COWM SSI ONER  FRANKLI N: Yes, | wll on that
matter and 16701.

MR. BASTIDA: Not for the whole norning? Oh, no,
it's a public neeting in the norning. I'm sorry. So you can
not vol unteer.

CHAI RPERSON M TTEN: Let me ask you a question.
What's not listed on the 5th is on case no. 16694, it doesn't

list who sat on that case. Anybody recognize that one?
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COW SSI ONER PARSONS: M. Huston sat that day.

CHAI RPERSON M TTEN: | haven't met himyet.

COWM SSI ONER PARSONS:  Phant om

MR. BASTI DA: I will rmnmake a determ nation and
i nform the conm ssioner who attended that neeting.

CHAI RPERSON M TTEN: It night have been ne, but |
just need a little pronpting.

MR. BASTIDA: WII do.

CHAl RPERSON M TTEN: So ot her than that, then M.
Franklin and | are on the decision, the public neeting in the
nor ni ng. I don't know the case yet, but |'m guessing that |

have a conflict on the WMATA case in 1B. And then M. Parsons

is out of town for the Georgetown Flea Market. | think what we
need is maybe M. Hood to take -- can you take the afternoon of
June 5th?

VI CE CHAI RMAN HOOQD: The first Tuesday of every
nonth is bad for nme because if the Board of Zoning Adjustnment
goes beyond 6:00, then I'm in trouble. I have a comm tnment
every first Tuesday of the nmonth at 7:00. So that's wusually
rough. If M. Parsons is still going to do 16642, | could do
16726. That shouldn't be a problem

MR. BASTIDA: M. Parsons will be in L. A

VI CE CHAI RMVAN HOOD: No. ' m tal ki ng about, she
was saying read the record. They may not have a deci sion.

CHAI RPERSON M TTEN: We coul d do that.
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VI CE CHAI RVAN HOOD:  Yes.

CHAI RPERSON M TTEN: And if they make a decision
that day, they just nmke it w thout one of us. Is that all
right?

COWM SSI ONER PARSONS:  Yes.

MR. BASTIDA: But M. Parsons, you will be out of
t own.

COWM SSI ONER PARSONS:  Yes.

CHAlI RPERSON M TTEN: He will be the person to
read the record if that's necessary.

COW SSI ONER PARSONS: | f sonething changes, 1'l|
be here.

MR. BASTIDA: Okay. How about June 12? W have
M. Parsons on the first case. But these might be changed to
Sept ember 11. And the first two cases there, request by the
applicant to a further postponenent.

CHAlI RPERSON M TTEN: I could probably do that
t hat day.

MR. BASTIDA: The norning or the entire day?

CHAI RPERSON M TTEN: I got one of the cases in
the afternoon.

MR. BASTIDA: So then all day?

CHAI RPERSON M TTEN:  The whole thing. And then |
think M. Hood, since he's got --

VI CE CHAlI RMAN HOQOD: I'"l'l cover the 19th.
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CHAI RPERSON M TTEN: Great.

VI CE CHAI RMAN HOOD: Are we going to the 26th?

CHAI RPERSON M TTEN.  No. We'l| save that.

COWM SSI ONER PARSONS: |1've already committed for
the 26th.

CHAI RPERSON M TTEN: Oh, you have? Ckay. Did
you get that, M. Bastida? M. Parsons is comitted for the
26t h.

MR. BASTIDA: The 26th of June?

CHAI RPERSON M TTEN:  Yes.

MR. BASTIDA: The entire day?

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER PARSONS: Could we agree at this

poi nt that we won't have an August neeting of this Conm ssion?

VI CE CHAI RMAN HOOQD: Is that a notion? 11
second it.

COWM SSI ONER PARSONS: | don't know that we need
a notion.

MR. BASTI DA: We have a tentative date set for
August . It has been the tradition of the Conm ssion not to

have that neeting and, if a neeting is necessary, then the
Commission wll usually have it at the end of July.
Unfortunately this year, we have the |last Thursday in July set
up for neeting, so you can have it shortly after that or the

first -- let nme see. Let me | ook at the cal endar. You can
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have it on July 30th, if you so wish that you need to have a
nmeeti ng.

CHAI RPERSON M TTEN: When do we need to make that
deci si on?

MR. BASTIDA: You don't have to do it right now.
You can just wait until the July nmeeting to make that decision
and see what is coming because of the hearing and what is on
the cal endar.

CHAI RPERSON M TTEN: Ckay. So let's agree now
that we won't have a neeting in August and if we have enough
urgent business, then we'll have a neeting in late July to
acconmodat e that.

MR. BASTI DA: Okay.

COW SSI ONER FRANKLI N: I'"'m out of the city,
Madam Chair, fromJuly 25 to August 1.

CHAlI RPERSON M TTEN: Okay. M. Bastida, just
make a note. If we get into scheduling that, M. Franklin is
out of town fromJuly 25 to August 1.

COWM SSI ONER FRANKLIN: | also have to be out of
town next Monday for Frederick Douglass hearing. How are we
doi ng for next Monday? W got a quorunf?

MR.  BASTI DA: Is M. Franklin going to be
avail able or M. Hood and Ms. Mtten?

CHAI RPERSON M TTEN: O M. May?

COW SSI ONER FRANKLI N: M. May will be here on
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the 21st.

MR. BASTIDA: So then we have a quorum I think
that M. Holman will be available, but | haven't double checked
with him

COVM SSI ONER  PARSONS: And it's possible 1"l
have to be out of town on the July neeting, the 9th.

CHAI RPERSON M TTEN:  Anyt hi ng el se?

This nmeeting is adjourned.

(The neeting was adjourned at 4:45 p.m)
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